











6.0 Skeleton Arguments

6.1 Both parties filed skeleton arguments. However, for brevity, we
do not intend to reproduce them herein, suffice to state that we
shall refer to them where need arises.

7.0 Hearing

7.1 At the hearing, Mrs. Nyimbiri, counsel for the applicant sought
and was granted leave to file a Reply. We however indicated
that rather than adjourning the matter, we would render our
Ruling based on the documents before us. We took comfort in
the case of New Plast Industries v. Commissioner of Lands
and Another!

8.0 Analysis and Decision

8.1 We have carefully considered the motion, the affidavits for and
against, the Reply and the Skeleton arguments placed before
us by counsel.

8.2  The issue for resolution is whether we should reverse, vary or

discharge the order of the single Judge who declined to grant

a stay of execution.
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8.3

8.4

8.5

8.6

Section 9(b) of the Court of Appeal Act No. 7 of 2016 provides
that the orders of a single Judge can be varied, reversed or
discharged. Itis couched thus:-

“9(h) In civil matters, an order, direction or decision
made or given in pursuance of the powers
conferred by this Section may be varied,
discharged or reversed by the court

As pointed out earlier in paragraph 4.0 this matter came before

a single Judge, who declined to grant the order sought. The

current application should therefore have been an application

anchored under Section 9(b) of the Act, to vary, reverse or set
aside the decision of a single Judge by the full court.

Be that as it may, we are of the view that this is not fatal to

the application. We will therefore proceed to determine the

application on its merit.

It is trite that a stay of execution pénding appeal is a

discretionary remedy. A party is not entitled to it as of right.

However, it is also trite that the court’s discretion ought to be

exercised judiciously and on well-established principles.
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