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appellants were beating the deceased. We were urged to dismiss this

appeal. |

In responding to the last ground of appeal, learned counsel for the

respondent called into aid the provisions of Section 22 of the Penal

Code Chapter 87 of the Laws of Zambia which provides that:
"Where two or more persons form a common intention
to prosecute an unlawful purpose in conjunction with
one another, and in the prosecution of such purpose an
offence is committed of such purposes, each of them is
deemed to have committed the offence.”

It was contended that it is clear from the evidence on the record that

the appellants formed a common design for the purpose of unlawfully

assaulting the deceased.

In summation learned counsel called upon us to take into consideration

the trial judge’s observation that the second appellant’s demeanor was

manifestly unstable and shaky making it apparent that he was not

telling the truth.

We were urged to dismiss the appeal for want of merit and uphold the

judgment of the trial court.
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THE HEARING

At the hearing of this appeal, the learned counsel for the appellant Mrs.
Liswaniso informed the Court that she would rely on the filed heads of
argument and learned counsel for the respondent informed the Court
that the state would equally rely on the filed arguments.
CONSIDERATION AND DECISION OF THE COURT

We have carefully considered the evidence on record, the heads of
argument filed by counsel and the judgment appealed against. As we
see it, the question that the trial court was faced with was whether the
offence the appellants committed was murder.

In ground one, the appellants take issue with the judgment of the
lower court on the point that the trial court relied on the evidence of a
suspect witness. From the evidence on the record, it is true that there
is unquestionable consanguinity between PW1, PW2 and the deceased
person. PW1 is the deceased’s aunty while PW2 is the deceased’s
grandmother.

In the case of Guardic Kameya Kavwana v. The People? the
Supreme Court guided that:

“There is no law which precludes a blood relation of the
deceased from testifying for the prosecution. Evidence
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of a blood relation can be accepted if cogent enough to
rule out any element of falsehood or bias.”

We hold the view that the trial court properly addressed its mind to the
possibility of false implication and discounted it on the basis that there
was no evidence on the record that they had a motive to falsely
implicate the appellants. On this score, we find no merit in ground
one.

With respect to ground two of the appeal, we note that from the
evidence on the record, the deceased died as a result of the beating
he sustained from the appellants and two other named individuals. We
note that there is direct evidence on the record from PW1 who saw the
appellants and two others when they were assaulting the deceased.
The post-mortem examination also confirmed that the deceased died
from trauma as-a result of the beatings.

We agree with Mrs. Liswaniso that indeed the trial court did not make
a finding as to what exactly precipitated the assault. However, we
opine that in the circumstances of this case, such a finding of fact was
unimportant in determining whether " the offence is murder or
manslaughter. We hold this view in the light of the appellants’ denial

of having assaulted. the deceased. So whether or not the trial court
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found that as a fact, what caused the beating would not have been
helpful in the circumstances. We equally find no merit in ground two
of this appeal.

With respect to ground three of the appeal, learned counsel argued in
the alternative that the deceased’s presence at the first appellant’s
father’s farm was provocative to the appellants and that the appellants’
actions were of a mob instance of justice. On the other hand, the
respondent contehded that the appellant and two others formed a
common design for the purpose of unlawfully assaulting the deceased.
From the evidence on the record, it is clear that a group of 4 people
all armed with sticks were determined to discipline the deceased for

reasons well known to themselves. This is clearly in line with section

- 22 of the Criminal Procedure Code as the appellants had formed

a common intention to prosecute an unIanuI purpose. In our view,
their actions show that they were determined to assault the deceased
which resulted in death. The appellants acted jointly in assaulting the
deceased and the severity of their actions discloses intent on their part
to cause grievous harm or death. See the case of Davison Matafwali

and Another v. The People®.






