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conduct on the part of people other than police officers
can equally lead to the exclusion of evidence in the
discretion of a court. The dictum in Chinyama v. The
People (1) cited with approval. In all cases the issue
must always be whether the accused was so unfairly or
improperly treated in all the circumstances that the
evidence ought to be rejected. Whereas failure on the
part of a police officer to administer a caution constitutes
an impropriety in respect of which a trial court may
exercise its discretion in favour of the accused, similar
failure on the part of any other person in authority (or
indeed anybody else) does not necessarily amount to an
impropriety as it cannot reasonably be expected that a
person, other than a police officer, should of necessity
appreciate the niceties of what should, and should not,
be done in such circumstances.”

In responding to the appellant’s contention that the prosecution
witnesses gave different stories on the motive why the appellant may
have killed the deceased, it was learned counsel’s submission that the
discrepancies are minor and do not go to the root of the matter and
are not fatal. We were referred to the case of Dickson Sembauke
Changwe and Ifellow Hamuchanje v. The People® where the
Supreme Court stated that:
“For discrepancies and inconsistencies to reduce or
obliterate the weight to be attached to the evidence of a
witness, they must be such as to lead the court to
entertain doubts on his reliability or veracity either

generally or to particular points. To show that PW8 had
given evidence which differed so insignificantly from his
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statement to the police or to show, as counsel
endeavoured to do, that there were some items of
inconsequential detail which were given or omitted on
one or other of the occasions does not assist and cannot
result in the court holding in effect that PW8 is not
credible and had probably made up the whole story
against the appellants.”

7.5 According to the learned state advocate, the circumstantial evidence
on the record supported by the confession by the appellant as well as
the fact that the appellant opened a shop shortly after the demise of
his mother leads to only an inference that it was indeed the appellant
that killed the deceased. We are referred to the case of Saidi Banda
v. The People® where the Court guided that:

"We must state at the outset that it is competent in some
instances to convict upon circumstantial evidence. The
law with respect to circumstantial evidence has been
restated many times by this court, and it is that, in order
to convict based on circumstantial evidence, the
inculpatory facts must be incompatible with the
innocence of the accused and incapable of explanation
upon any other hypothesis than that of the accused'’s
guilt.”

7.6 In summation learned counsel urged us to uphold the conviction and

sentence of the lower court and dismiss this appeal for lack of merit.
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HEARING OF APPEAL AND ARGUMENTS CANVASSED

At the hearing of the appeal, learned counsel for the appellant, Mr.
Mazyopa, placed full reliance on the documents filed. On behalf of the
state, Ms. Banda informed the court that the state would equally rely
on the heads of argument filed before the court.

CONSIDERATION AND DECISION OF THE COURT

We have carefully considered the evidence on the record, the
arguments by counsel and the judgment of the court below. We shall
consider the two grounds of appeal together as they are related. The
issue in this appeal is whether on the evidence on record, a conviction
was warranted.

We firstly wish to comment on the postmortem examination which was
conducted in Mozambigue and the report “"P2" which was generated,
and subsequently admitted into evidence in the court below. This
postmortem report should not have been admitted in evidence in the
absence of the pathologist or doctor who conducted it coming before
the lower court to produce it. This is because it was not prepared by
a medical officer employed in the public service. Therefore, the

learned trial court should not have allowed the production into
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evidence of “P2” and consequently “P3” (which was the English
translation of “P2"”) without the expert who conducted the
examination giving evidence in court (see Section 191A of the
Criminal Procedure Code, Chapter 88 of the Laws of Zambia).
We therefore expunge “P2,” "P3" and any other evidence premised
or birthed therefrom.

Despite having expunged the postmortem report establishing cause of
death, we are still satisfied on the evidence that the deceased did not
die a natural death as physical injuries on her body were observed,
and presence of blood stains at the scene clearly shows that this was
a homicide case.

Learned counsel for the appellant submitted that the circumstantial
evidence on the record was not sufficient to warrant a conviction
whereas learned counsel for the state submitted that the circumstantial
evidence was sufficient. We‘ hold the view that this case is not really
anchored on circumstantial evidence. It revolves around confession
evidence, which issue we shall revert to later. Learned counsel further

argued that the appellant put up an alibi which the police did not
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investigate, neither did they call Amon who the appellant purported to

have been with.

According to the arresting officer, PW4, the appellant did not tell him

about his alleged alibi. Therefore, the police did not have a duty to

investigate the alibi. In the case of Nzala v. The People’ the

Supreme court held that:

(i)

(i)

(i)

Where an accused person on apprehension or on
arrest puts forward an alibi and gives the police
detailed information as to the witnesses who
could support that alibi, it is the duty of the police
to investigate it. |

That duty is not discharged by the investigating
officer simply interviewing the people concerned,
taking no statements and remaining silent on the
matter; had counsel for the defence not asked
certain questions of the investigating officer in
cross examination the record would have been
silent as to whether the alleged alibi had been
investigated.

If in fact the various witnesses mentioned by the
appellant had given information which was no
support for his case, this was important evidence
in support of the prosecution case and should
have been led by the prosecution; this is the
standard procedure and the failure to lead this
evidence must always be a matter of severe
comment.”
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9.6 We therefore have no hesitation in finding the argument that the

9.7

failure to investigate the alibi amounted to a dereliction of duty to be
without merit. If the appeliant, not having told his alibi to the police
wanted to rely on it, he should have led evidence sufficient enough for
the trial Judge to deliberate on it. The appellant having failed to do
s0, the trial court cannot be faulted for rejecting the alibi.

We now revert to the issue of a confession. We have already stated
that this is not a case anchored on circumstantial evidence. In as much
as there is no eye witness to the murder, we have direct evidence of a
confession. According to PW1, PW2 and PW3, the appellant admitted
to them to having killed his mother. The appellant on the other hand
denied the confession. Learned counsel for the appellant argued that
there were discrepancies on the motive for killing the decéased as
narrated by the witnesses. PW1 and PW2 stated that the appellant
said that he killed his mother because he wanted money, whereas PW3
said the appellant killed the mother because he wanted to kill one of
them (her children). Counsel has argued that the doubt created by

the discrepancy should be resolved in the appellant’s favour. Learned
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counsel for the respondent argued that the discrepancy is insignificant
and does not go to the root of the matter and is not fatal.

We agree with learned counsel for respondent that the discrepancy is
minor. Thé motive for killing someone, especially in the circumstances
of this case, does not affect criminal liability. The important issue is
whether the appeliant admitted to killing his mother. The appellant
having denied confessing to having killed his mother, the question
became a credibility one, which the trial court resolved. The trial court
believed the evidence of the three witnesses as opposed to that of the
appellant. We see nothing on the record to warrant us to interfere
with this finding. The trial court had the opportunity to observe the
witnesses, assess their evidence and make the findings. The trial court
was on firm ground.

Further, the witnesses who narrated the confession to the court were
the appellant’s own relatives, among which PW2 was his own biological
brother. There is no legal requirement that a confession should be
corroborated, especially in this case, where his own relatives brought
the confession to the fore. In the case of Mwiya and Ikweti v. The

People® the Supreme Court held that:
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“(i) An extra-curial confession made by one accused
person incriminating other co-accused is evidence
against himself and not the other persons unless
those other persons or any of them adopt the
confession and make it their own.

(ii) A conviction can be based on a well-proved
uncorroborated confession; Hamainda v. The

People (4), disapproved.

(iii) In order to establish aiding and abetting on the
ground of encouragement, it must be proved that
the appellants intended to encourage and wilfully
encouraged the crime committed. Mere presence at
the scene of crime even though non-accidental does
not per se amount to encouragement.” (emphasis
ours).”

9.10 The appellant did not allege their being bad blood with his biological
brother (PW2) and the other witnesses, or that he was beaten,
threatened, neither did he allege any unfair conduct at the time he
allegedly confessed to warrant the exclusion of the same, in terms of
the case of Major Isaac Masonga v. The People®. He simply denied
the confession. We can therefore not fault the learned trial court for
relying on the confession to convict the appellant. We find no merit in

the appeal.
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10.0 CONCLUSION

10.1 Having found no merit in the appeal, we dismiss it. The conviction and

sentence is upheld.
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