























5.2

5.3

Counsel contended that a consideration of these parts of the

“Judgement of the lower court confirms the fact that the trial Court

did not regard the Appellants writing as an acknowledgment of-
debt upon which liability could be attached to the Appellant. It
was Counsel’s contention that the lower Court fell into error‘ in
finding the Appellant liable for the said amount yet in the first
instance it found that the acknowledgement of debt in issue did
not address the defence over the acknowledgement of debt in his
pleadings. Further, he argued that the Respondent’s own
pleadings could not support the Appellant’s response to the
acknowledgement of debt and were not consistent with his own
evidence.

Counsel argued further, that the lower court shifted the burden of
proof on the Appellant to prove his defence as regards the
acknowledgement of debt upon which the Respondent relied,
rather than ascertaining from cogent or independent evidence
from the Respondent as to how much was paid to the Appellant
and what was outstanding. Counsel referred to the case of Zambia
Railways Limited v Pauline S Mundia & Brian SialumbaZ2 and
Khalid Mohammed v The Attorney Generald on the standard of

proof required in civil cases. Counsel submitted that in casu, the
)9




5.4

5.5

learned trial Judge fell into grave error when she found that the
Appellant owed the Respondent a sum of USD907, 900.00 solely
based on the purported acknowledgment by the Appellant
admitting to owing the said amount.

It was his submission that the court below, having found that the
letter appearing at pages 65 and 151 of the record of appeal was
not an admission by the Appellant and the Respondent not having
adduced any corroborative evidence to support his claim, meant
that the Court below had no legal or factual basis for arriving at
the finding that the Appellant was indebted to the Respondent to
the tune of USD907,900.00 as at April, 2017.

Under ground two, Counsel submitted that the court below erred
in law and in fact in ordering the sum of money owed to the
Respondent be assessed and determined by the Deputy Registrar
on the basis of finding that USD907,900.00 was owed to the
Respondent. In arguing this ground, Counsel contended that the
learned trial Judge erred in ordering an assessment of the money
owed to the Respondent from the standpoint that the Appellant
owed the Respondent the sum of USD907,900.00, which the
Respondent failed to prove on a preponderance of probabilities. He

argued that this was because the burden was shifted to the
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5.6

6.0.

6.1

Appellant to file evidence in Court that would reduce his potential
liability to the Respondent rather than the Respondent being the
party to adduce evidence of the sums he alleges to have paid out
to the Appellant.

Counsel prayed that this ground should succeed too.

ARGUMENTS IN OPPOSTION

The Respondent Counsel filed in heads of arguments on 29t July,
2022. The Respondent raised a Preliminary Issue regarding the
manner in which the grounds of appeal have been prepared.
Counsel submitted that the said grounds of appeal did not comply
with the rules of this Court. He contended that ground one does
not point out the actual legal and factual issues. Further, that the
said ground ought to have been prepared in accordance with the
provisions Order X Rule 9 of the Rules of the Court of Appeal
Rules. Counsel submitted that ground one did not amount to an
objection to the Judgment to qualify as a basis for an appeal as
set out by the above cited rules. Counsel submitted that the same
was irregular and is not prepared in accordance with the said

rules and the same should therefore be dismissed with costs.
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