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(a) How it granted an injunction against a
single name and no address

(b) The court below failed to answer the
question or distinguish the cases cited
in the submissions to the case which
was before it as required by law

(c) That the court below failed to give an
explanation to the evidence by the PW2
Leroy Gabriel Gomes who stated in his
evidence that he had never been to
Siavonga since the purchase of Deep Six
Co. Limited which was on 13t
September 2011, and that whatever
evidence he gave came from people who
were on the ground as the said evidence
then required corroboration

(d) The court below failed to give an
explanation to the contents of the
statement of claim that the survey of
SIA/2118 was only done after the offer
was made on 16t November 2010

(10) That the court below erred in law and fact when
it dismissed the counter-claims without giving
any reasons to justify the dismissal

(11) That the court below erred in law and fact when
it dismissed the claim for damages for calling
1st defendant in court below now appellant that
he obtained certificate of title relating to Lot
1256/M through fraud without justification

(12) That the court below erred in law and fact when
it dismissed the counterclaim for damages
arising from the stall of work on the property
due to an injunction of 2016 which is still in
force
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(13) That the court below erred in law and fact when
it dismissed a counterclaim for damages caused
through enhanced material prices due to
inflation

(14) That the court below erred in law and fact by
dismissing the claim for costs and interest as a
result of the conduct of the plaintiffs below now
Respondents.

5.0 ARGUMENTS IN SUPPORT OF THE APPEAL
5.1 The 1st Appellants filed together with the record what it
termed as submissions in support of the appeal. Order

10/6 (a) of The Court of Appeal Rules' (CAR) provides

as follows:

“6. Subject to an extension of time and to an
Order made under Order XIII rule 3, the
appellant shall, within sixty days after filing a
notice of appeal -

(a) Lodge the appeal by filing in the Registry
Twenty one hard copies of the record of
appeal together with heads of argument
and an electronic copy of the record of
appeal.

5.2 This provision strictly calls for filing of the record

together with heads of argument and not submissions.
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We were inclined to strike out these submissions if there
had been an objection from the Respondents. We
however decided to accept and consider them as heads of
argument in view of the absence of the objection and also
taking into consideration that the Respondents
responded by filing in their heads of argument. We will
not recapitulate the arguments herein, but we will refer
to them in our consideration when need arises.
6.0 15T AND 2"’ RESPONDENTS ARGUMENTS IN OPPOSITION
6.1 The 1st and 2nd Respondents filed their heads of
argument on 19t January 2022. Equally, we will refer to
them in our consideration where need arises.
7 ._0 OUR CONSIDERATION AND DECISION
7.1 We have considered the arguments by the parties and the
Judgment being impugned. At the hearing of the appeal,
we did bring to the attention of Counsel for the 1st
Appellants, our discontent with ground 9 as contained in
the memorandum of appeal. State Counsel did not proffer
a satisfactory explanation.

7.2 Order 10/9 (2) CAR provides that:



7.3

7.4
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“A memorandum of appeal shall set forth
concisely and under distinct heads, without
arguments or narrative, the grounds of
objection to the Judgment appealed against and
shall specify the points of law or fact which are
alleged to have been wrongly decided, such
grounds to be numbered consecutively.”
In our view, the ninth ground, which for ease of reference
appears at page J14 of this Judgment, contravenes Order
10/9 (2), in that, it contains arguments and narrative,
and as such we have no option, but to expunge it from
the record and it is accordingly expunged.
The 1st Appellants has argued the first, second, fourth
and sixth grounds together, as according to them the
grounds are concerned with the injunction. However, a
perusal of these grounds shows that none of the four
grounds make any reference nor speak to the injunction.
We will therefore ignore and disregard any reference by
the 1st Appeilants in their heads of argument to the

injunction.
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7.5 We also note that the arguments are disjointed and they

7.6

7.7

lack clarity as one has to strain to make sense out of
thém. The only things we take from the arguments is the
reference to Section 33 of The Lands and Deeds
Registry Act' and the Said Chibwana & Others? case.
In that respect, it is our assumption that the 1st
Appeliants are alleging that the learned Judge in his
holding that Burton had a legal right in stand 2118,
based on the offer letter, without having obtained a
certificate of title and could therefore enter into a valid
contract for the disposal of the property.

In response, the Respondents have relied on the Saidi
Chibwana & Others case and submitted that the offer
and acceptance having been given by the Commissioner
of Lands, rights were created by which Mr. Burton could
transfer the property to the 2nd Respondent.

We note that apart from the Saidi Chibwana & Others
case there are many other Supreme Court decisions such
as Husty Moffat Mwachilele v Lusaka City Council®
which affirms the holding by the learned Judge. In our

view the learned Judge was on firm ground. Having said



7.8

7.9
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that, the 1st Appellants’ argument in respect to Section
33 of The Lands and Deeds Registry Act! becomes
otiose.

The 1st Appellant have argued grounds three and seven
together as according to them, they relate to cancellation
of the certificate of title to Lot 12561 /M. Again here, the
argument does not flow. To begin with the seventh
ground of appeal does not speak to cancellation of title
but to the issue of the private surveyor, which has not
been argued. We will therefore take it that the seventh
ground having not been argued, stands abandoned.

As regards the third ground, our understanding is that it
is not speaking to the cancellation of title, but to the
cancellation of Lot 12561/M as a Lot. We note that the
learned Judge based his findings of fact on the letter of
25th November 2011, from the Commissioner of Lands to

the 2nd Appellant, in which the Commissioner of Lands

- stated that Lot 12561 /M had been cancelled. The learned

Judge observed that there was no evidence on record to

show reversal of that cancellation.
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7.10 We further note the letter of response from the 2nd
Appellant, dated 26th January 20'12, which appears at
page 268 of the record. The letter talks about submitting
the inspection report, which report was not before the
court below. The letter says nothing about the
cancellation of the Lot. In our view, the findings of fact by
the court below were correct and we find no basis on
which he can be faulted.

7.11 The fifth ground is alleging that the learned Judge failed
to distinguish the status of a limited'company in respect
to its shareholders and directors. In our view, the learned
Judge clearly pronounced himself on that, as shown at
page J9 of this Judgment and we see no basis on which
to further this argument.

7.12 In respect to the eighth ground of appeal, the allegation
is that, although fraud was not pleaded in the writ of
summons, it found itself in the statement of claim. Our
simple answer to that, is that the 1st Appeliants’ having
not raised issue with the pleadings in the court below,
and having ably settled their defence to the statement of

claim, the learned Judge was not precluded from






