

















5.0

5.1

5.2

1: The Hon. Court in the court below
misdirected itself when it failed to award
the appellant costs of the proceedings
following the appellant’s being successful
in the application for judgment on admission

2: The Hon. Court misdirected itself at law
in taking irrelevant consideration to deny
the appellant costs.

Appellant’s Head of Argument
The appellant filed heads of argument on 9t March, 2022. |
The two grounds of appeal were argued together. The
contention in the two grounds is that costs follow the event
and the lower court was wrong to take irrelevant
considerations into account when denying the appellant
costs, after determining the application for judgment on
admission in his favour.

It was submitted that in the case of Costa Tembo v.

Hybrid Poultry Farm (z) Limited' the Supreme Court

held that:-

“a successful party is entitled to costs.”
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5.3

5.4

Further that costs are discretionary. In support, the case
of R. R. Sambo and Lusaka Urban District Council v.
Paikani Mwanza? was cited where Chaila J, as he was

then held that:-

“... costs are discretionary. It is trite law that

costs normally follow the event. There are several
instances where the courts make no order as to
costs ... There are no special réasons for the
successful party to be denied costs.”
Further reliance was placed on the case of Sam Chisulo
v. Mazzonites Limited® where this Court cited with
approval, the case of Y B and F Transport Limited v.
Supersonic Motor Limited* that:-
“the general principal on costs is that costs
should follow the event. In other words, a
successful party should normally not be deprived
of his costs. Such an unusual turn of events
should have an explanation, for example, if the
successful party did something wrong in the

action or in the conduct of it.”
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5.5

5.6

5.7

6.0

6.1

It was submitted that in this matter, the appellant was the
successful party as the claim for K578,705.74 and interest
were sustained and upheld by the lower court.

That the inter changing of the words “terminal benefits”
and “long service bonus” should not be taken as something
wrong in the conduct of the matter. That the parties were
agreed as to the amount owed and there was no serious
dispute as to the two terminologies. That the respondent
admitted owing the appellant the sum of K578,705.74.
We were beseeched to reverse the decision of the lower
court, as the reasons proffered by the learned Judge for
denying him costs were wrong at law as there was no
serious dispute on the amount claimed.

Respondent’s Heads of Argument

The respondent filed heads of argument on 12t May,
2022. The two grounds were argued together. The
submission on the two grounds was to the effect that the
lower court was on firm footing in holding as he did when

he refused to grant the appellant an order for costs.
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6.2

6.3

Counsel acknowledged that Order 40 rule 6 of the High
Court Rules gives the court discretion to award costs as it
deems just. That the lower court therefore had power to
exercise its discretion in relation to the award of costs.
That the only time this discretion can be impeached is if
the Judge did not exercise it judiciously. The case of
Kalunga Chansa v. Evelyn Hone College® was adverted
to in support.

On when a successful party can be deprived of costs,

reliance was placed on the works of Patrick Matibini:

Zambian Civil Procedure, Commentary and Cases where it

is stated that:-
“... In addition, courts also apply the following
principles:
(a)a successful party may be deprived of costs if

there is good reason for this ...”
Further that:-

“In making a proper costs order, the courts

exercised their discretion in such a manner as to
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6.4

6.5

6.6

not only reflect the extent to which each party
has succeeded in his claim or defence, but also to

do justice in all the circumstances of a particular

case.”

That the learned author, Dr. Matibini guided that in
addition to the other considerations available to the court,
the court will also consider the manner in which a party
has pursued or defended his case or particular allegation
or issue.
It was contended that in this case, the Judgment of the
lower court suggests that the Judge critically considered
the manner in which the matter was pursued and
defended, when the learned Judge stated that:-
“Because of the nature in which the pleadings
were drafted, I order that each party bears their
own costs.”
Counsel contended that it is clear that a successful party
could be denied costs in the interest of justice; reiterating

that there are various considerations that are taken into
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6.7

6.8

6.9

account. That costs canniot be awarded merely because a
party is successful.

Counsel argued that the court was on firm ground when it
ordered co;s,ts i‘nlthe manner it did. That the appellant was
obliged to present clear pleadings to alloﬁv the court make
a concise debision judiciously.

Counsel again reverted to the works of f]jr. Matibini on the
question of pleadinés and their functions. ’I"hat in this
matter, the abpellant sat on His rights: when he failed to
prepare his originating process‘ in é clear and concise
manner, which caused contention by the respondent to
put it oh record that what the appellant was owed was
Long Service anus, whereas Termiﬁal Benefits were owed
by a different locai Autﬁority. That the requirement for
clarification was further necessitated by the appellant’s
inability to differentiate the terms applicable to the
respondent for paYment.

Tha‘é it was not stated in the summons for Entry of
Judgment on Admission what the claim was, but that in

the skeleton arguments, it was stated as being Long
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8.7

8.8

“... all the costs necessary to enable the adverse
party to conduct or defend the litigation, ... will
~ generally be awarded to the successful party. The
object of these costs is to indemnify the
successful party against the expenses to which he
has been put by the unsuccessful party. We must
“also stress that the effect of this is to give the
successful litigant a full indemnity for all costs
reasonably incurred by him in relation to the
action ...”
The case of Collet v. Van Zyl Brothers Limited® sets out

principles that a judge must conform to in exercising his

" discretion. Despite the discretion vested in the judge, it is

a fundamental principle that a successful litigant is
entitled to his coéts, unless it is shown that he is guilty of
improper conduct in the prosecution of his claim.

In Attorney General v. Seong San Company Limited'®
the Supreme Court examined what amounted to improper

conduct, and held that:-
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“Although the inclusion of the Drug Enforcem-ent
Commission which was not a body corporate as a

~ party was irregular, it did not necessary amount
to improper conduct within our decision in
George Chishimba v. Zambia Consolidated Copper
Mines”

8.9 The learned author of Zambian Civil Procedure! at page
1706 stated thus, as regards conduct of successful litigant
that would compel a court to deny him an order of costs:-

“... when the courts are required to exercise the
discretion to order costs, the courts must take
into account the conduct of the parties. The
parties are expected to demonstrate that they
have conducted the litigation in a reasonable and

proportionate way and that they have concentrated

on the real issues between them ... in this regard,
cue may be taken from the English practice
where the conduct of parties is assessed or

considered from the perspective of -
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8.10

(a)The conduct before as well as during the
proceedings, and in particular, the extent to
which the parties followed any relevant pre
action protocol;

(b)Whether it was reasonable for a party to raise,
pursue, or contest a particular allegation or
issue;

(c)The manner in which a party has pursued or
defended his case or a particular allegation or
issue;

(d)jWhether a claimant who has succeeded in his

claim in whole or in part exaggerated his claim

”»
e

Our view, in light of the cited authorities is that the Judge
in the lower court did not exercise his discretion
judiciously. We agree with the appellant that using the
words “terminal benefits” and “long service bonus” can
certainly not be akin to wrong conduct. What was in issue
was whether the appellant was owed money or not, by

which ever name. This was recognised by the learned
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8.11

8.12

Judge when he stated at page 12 of the Record of Appeal,

paragraph 15 - 20 that:-

“What is clear on the documents which is also not
in dispute is that the plaintiff is owed
K578,705.74, as Long Service Bonus, albeit he
used the terminology interchangeably. This fact,
the defendant does not dispute. I therefore hold
a strong view that there are no issues between the
parties and no further evidence c¢an be
administered. In the premises I find the
defendant to have impliedly admitted the
plaintiff’s claim and therefore that summary

judgment should be entered.”

The respondent, in their defence, appearing at page 28,
record of appeal, paragraph 4 admitted that the plaintiff
we;s entitied to be paid K679,286.54 as Long Service
Bonus. They did not take any issue with the terminology.
It 1s that long service bonus for which the judgment on
admission was entered.

We disagree with the respondent’s assertion that the
appéllant herein did not present his pleadings clearly to

allow the court make a concise decision. The portion of
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8.13

8.14

the lower court’s decision set out in paragraph 8.10 above
clearly shows that the learned Judge did not have
difficulties comprehending the issue that confronted him
for determination. In any case, and to a large extent,
pleadings are for the parties, to appraise the opponent of
the case that he or she will be required to answer to. In
this case the respoﬁdent had no difficulty in appreciating
the nature of the case that they were required to respond
to.

It is our view therefore that there was no basis upon which
the learned Judge denied the appeliant his costs. The fact
that the appellant used words interchangeably can
certainly not by any stretch of the imagination be
considered improper conduct, sufficient to deny him his
costs. We find merit in the appeal.

This appeal relates to costs only. Leave to appeal was
granted. In the case of | Collett v. Van Zyl Brothers
Limited®, it was guided inter alia that:-

“where leave to appeal is required, i.e against an

order as to costs only and such leave is granted,
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