


























9.0

9.1

“Neither the court below nor the Court of Appeal will
grant a stay, unless satisfied that there are good
reasons for doing so ... This applies not merely to

execution, but to the prosecution of proceedings under

judgment or order appealed from.”

In the case of Sonny Paul Mulenga and Others v. Investrust

Merchant Bank! it was guided that:-

“In terms of our rules of court, an appeal does not
automatically operate as a stay of execution; and it is
utterly pointless to ask for a stay solely because an
appeal has been entered; more is required to be
advanced to persuade the court below, or indeed this
Court that it is desirable, necessary and just to stay a
judgment pending appeal ...

In exercising its discretion, whether to grant a stay or
not, the court is entitled to preview the prospects of

success of the proposed appeal.”

In the case of Wilson v. Church? it was stated that:-

“... I will state in my opinion that when a party is
appealing, exercising his undoubted right of
appeal, this court ought to see to it that the

appeal, if successful is not rendered nugatory.”
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9.2

9.3

In the case of Richard M. Chizyuka and Another v.

Credit Bank Limited?® it was held that:-

“... the court should examine the prospects of the
application succeeding in the appeal, and it

should not only be desirable but necessary and

just to stay a judgment pending appeal.”

Additionally, in the case of Zambia Revenue Authority v

Post
that:

News Papers Limited* the Supreme Court observed

....... where a Judgment or Ruling is stayable, the
principles state that stay of execution pending -
appeal, is a discretionary remedy. A party is not
entitled to it as of right and such discretion must
be exercised judiciously and on well-established
principles. Firstly, the successful party should
not be denied the immediate enjoyment of a
Judgment, unless there are good and sufficient
grounds. Stay of Execution should not be granted
for the mere convenience of the Post. Neither
should it be granted purely on sympathetic or
moral considerations. Secondly, in exercising its
discretion, whether to grant a Stay or not, the
Court is entitled to preview the prospects of
success of the proposed appeal........... we wish to
emphasize that the prospects of success of the
pending appeal, is a key consideration, in
deciding whether or not to stay execution of the
Judgment appealed against.” (emphasis by the
Court) :
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9.4

9.5

9.6

9.7

The above authorities make it clear that before a court can
exercise its discretion to grant a stay of execution of
judgment pending appeal, it ought to be satisfied that the
applicant has a claim on merit. The court has to be
satisfied that there is something more which makes it just
and necessary for a stay to be granted and for the other
party to be deprived of enjoying the fruits of its judgment.
It is also apparent from the authorities that the. court is
entitled to preview the prospects of success of the
proposed appeal. It is also pertinent that if the appeal has
prospects of success, it should not be rendered nugatory
by the court not granting the stay, as that may ruin the
applicant.

Finally, it is patent that there must be an appeal pending
hearing.

Reverting to the matter before us, the applicant has
contended that the appeal before court has prospects of
success, that there are special circumstances warranting

the grant of an order of stay, and that the applicant will
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9.8

9.9

suffer irreﬁarable damage if the stay of execution is not
granted and the applicént succeeds.

On the other hand, the reépondent contended that the
application is unsustainable in that the applicant seeks an
order for a stay of execution in a judgment that it has not
appealed against, nor is it a subject of proceedings before
this Court. That the proposed grounds of appeal are bereft
of merit, and so prospects of success are not there.
Further, that there are no special circumstances that
justify the applicant keeping the respondent out of its
money.

We have considered the Ruling of the single Judge. We
have also consideréd the Ruling of the lower court, and the
grounds of appeal proffered. We have come to the
inescapable conclusion that this is not a matter in which
we can exercise our discretion and grant a stay. Our
perusal of the record shows that no cogent and sulfficient
reasons have been advanced to warrant the grant of such
an order. Further, we find that there are no prospects of

success of the appeal. Furthermore, we find no basis on
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9.10

9.11

which to vary, discharge or indeed reverse the decision of
the single Judge who declined to grant a stay of execution
pending appeal. It is our view, that the prospects of
success of the appeal are pretty dim.

Finally, we have noted, and agree with the respondent,
that the applicant seeks to stay a Ruling that it has not
appealed against, and which is not a subject of
proceedings before this Court. It is patent from the cited
authorities that a stay will only be granted where there is
an appeal pending hearing.

On 30th November, 2021, the lower court entered a Ruling
against the applicant, in the sum of US$765,666.68 to be
liquidated in monthly instalments of US$40,000; effective
January, 2022 month end. It was against that Ruling that
the applicant filed an application for special leave to
review, whose essence was to ask the court below to vary
the Order for US$40,000 to a lesser figure. From the
grounds of appeal, it is apparent that the initial quing of
30t November, 2021 has never been appealed against;

and it is not the subject of the appeal herein. That being
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the case, it cannot be the subj'ect of a stay as there is no
appeal against it. This reinforces our view that the
prospects of success are dim.

9.12 Accordingly this application lacks merit and it is dismissed
with costs to the respondent, to be taxed in default of

agreement.
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