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admission in issue was made long before the appellant
started raising the issues that constitute its counterclaim.
Guided by our decision in Feveros Mining Limited v Bell
Equipment Zambia Limited ) that a counterclaim being a
distinct action, cannot be used as a basis to set aside a
judgment on admission, the court entered judgment on
admission in the sum of $654,255.88 in favour of the
respondent with interest and costs.

GROUNDS OF APPEAL

Being dissatisfied with the ruling of the court below, the

appellant appealed advancing six grounds as follows:

1) The lower court misdirected itself in fact and law when it
entered judgment on admission purely based on a document
dated 11 December, 2021, when the appellant
demonstrated in their defence and counterclaim that the
said admission was equivocal, ambiguous and conditional;

2) The lower court erred in fact and law when it entered
Judgment on admission premised on a letter dated 11th
December, 2021, without primarily considering that the
respondent breached or did not fulfil its contractual
obligation under the contract, that is to construct a dam
that is useful, as the said dam collapsed after being
constructed, in order to warrant any payment by the
appellant;

3) The lower court erred in fact and law when it entered
judgment on admission premised on a letter dated 11t

December, 2021, when the said letter of commitment was
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conditional to acceptance and settlement by the parties,
which acceptance and settlement has not been shown;

The lower court erred in fact and law when it entered
Judgment on admission premised on a letter dated 11t
December, 2021, which letter does not relate to the
respondent’s claims in the writ and statement of claim, as
the amounts in the letter of commitment clearly exceed
those being claimed by the respondent, thereby being
ambiguous and unclear position.

The lower court erred in fact and law when it entered
Jjudgment on admission premised on a letter dated 11th
December, 2021, which letter was written in a foreign
language without giving interpretation to the content of the
letter; and

The lower court erred in fact and law when it entered
judgment on admission premised on a letter dated 11th
December, 2021, without considering the merits of the
defence, that is, the breach of the contract by the

respondent’s.

APPELLANT’S HEADS OF ARGUMENT

The appellant filed heads of argument dated 18t July, 2023,

in which the six grounds of appeal were argued as one.

Learned Counsel submitted that Order 21 rule 6 of the HCR

as read with Order 27 rule 3 of the Rules of the Supreme

Court of England, 1999 (the RSC), gives the court the

jurisdiction to enter judgment where the other party had

admitted facts either in their pleadings or in any other

documents without waiting for the determination of any other
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question between the parties. Further that Order 27 rule 3(4)
of the RSC requires that the court is satisfied that the party
has made an admission of fact or an admission of part of the
claimant’s case in the pleadings or otherwise.

It was submitted that the court below entered judgment on
admission based on a letter of repayment commitment made
between the appellant and respondent on 11t December,
2021 on account of a contractual relationship that existed
between the parties for the construction of a tailings dam.
That the letter, was a commitment by the appellant, to
settling the debt, on the condition that the respondent
constructs a dam fit for the appellant’s use and is accepted
by the appellant.

However, after its construction, the dam collapsed twice and
that the respondent had to redo the work. The dam has since
been declared unfit for use by the Mines Safety Department
in the letter dated 11t April, 2021.

It was contended though that court can enter judgment on
admission where the admission is unconditional, in this case,
the letter of commitment relied upon by the court below, had
a condition stipulated for repayment. The condition for

repayment was that inspection of the tailing dam had to be
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done and accepted by the appellants. Referencel was made to
paragraphs 3 and 4 of the respondent’s reply to the defence
and counterclaim. Further, that inspection could not be done
because the respondent moved to Zimbabwe,

Counsel, in the second instance, argued that the letter of
commitment dated 11t December, 2021 is written in
Chinese. The court below did not interpret the document in
its ruling to state what the document meant. The court can
only enter judgment on admission where the admissions from
the face of the document are clear and plain. A perusal of the
said letter shows that the amounts appearing thereon far
exceed the amounts being claimed by the respondent
Further, that other contractual projects and amounts are
stated apart from those claimed by the resppndent.

In this regard, the appellant contends that from the face of
the letter in issue, there is a high level of ambiguity and lack
of clarity between the amounts stated on the document and
the claims in the respondent’s pleadings. Therefore, the court
below should not have entered judgment on admission
without first ascertaining the contents of the letter alluded to
bearing in mind that there was a binding contract existing

between the parties.











































