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INTRODUCTION

11 The appellant appeared Dbefore the High Court
(Sinyangwe, J.), jointly charged with two others, with
the offence of murder contrary to Section 200 of the
Penal Code.

21 They denied the charge and the matter proceeded to
trial.

31 At the end of the trial, the appellant was convicted,
while his co-accused were acquitted.

141 He was condemned to suffer capital punishment.

is1 He has appealed against the conviction.

CASE BEFORE THE TRIAL COURT

(1 On 23 June 2021, around 23:00hours, the appellant
and two others, took George Cheelo to Joseph Matende,
his uncle, who resided in Hamunga village in Monze.

(71 When they arrived at Joseph Matende’s house, the
appellant was beating George Cheelo with a stick. They
informed Joseph Matende that George Cheelo had stolen
a pot.

81 Joseph Matende advised the appellant and his
colleagues to stop assaulting George Cheelo and instead

take him to the police station. The appellant and his
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colleagues left with George Cheelo who was not talking
at the time.

91 The following morning, Joseph Matende went to the
appellant’s house to enquire the whereabouts of his
nephew. The appellant told him that he did not know
because he had escaped.

[10] Later that day, Joseph Matende heard that his nephew
had died in the house they shared with the appellant.
He went to the house and found his nephew’s body in
the house. The police were then informed.

[11] An 1inspection of the body showed blood stains,
multiple injuries and bruises.

1121 The body was taken to Monze Mission Hospital where
1t was subjected to a post-mortem. The cause of death
was found to be blunt force trauma due to severe head
injuries.

[13] In his defence, the appellant denied assaulting
George Cheelo. He said his co-accused assaulted him.
He said he was also assaulted by the owner of the pot
and 3 others who accused him of stealing a goat.

1141 The appellant said he took George Cheelo home after

he had been assaulted because he could not walk. The
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following day, George Cheelo left home and that is how
he told his uncle that he had left.

151 He went to look for George Cheelo and on his return,
the appellant found him in bed dead. That is how he
informed the headman.

me;1 The trial Judge found that it was safe to convict
the appellant even though the evidence came from an
uncle, because he opined that there was no motive for
him to falsely incriminate the appellant.

71 He also found that the appellant’s claim that George
Cheelo ran away was incriminating because he was unable
to do so.

re1 The appellant’s claim that George Cheelo was beaten
by a mob was ruled as an afterthought, because it was
raised for the first time in court.

o1 The trial Judge found that the appellant was guilty

as charged because he had malice afterthought.

THE APPEAL

(200 The sole ground of appeal is that the prosecution
evidence did not warrant a conviction for a charge of

murder.
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211 In support of the sole ground of appeal Ms. Kabuka
referred to the cases of Sakala v. The People! and
Mbinga Nyambe v. The People? and submitted that even
though a conviction can be anchored on circumstantial
evidence, it was not competent in this case because an
inference that the appellant murdered George Cheelo,
1s not the only inference that could have been drawn
on the evidence that was before the trial Judge.

227 She pointed out that even though Joseph Matende
testified that he saw the appellant assault George
Cheelo, the nature of beatings he inflicted could not
have caused the injuries that led to death as evidenced
by the post-mortem report.

231 In the circumstances, it was wrong for the trial
Judge to draw the conclusion that the appellant caused
the death of George Cheelo.

241 Ms. Kabuka also submitted that in the face of
evidence that George Cheelo was also assaulted by some
other persons, it is possible that his death could have

been caused by the injuries inflicted by those persons.

(251 She referred to the case of Dorothy Mutale v. The

Peonled and was cnbmitted t+hat aincre Georae (Cheeln
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could have died from injuries inflicted by others, the
court should have drawn that inference, as 1t was
favourable to the appellant.

(261 In response, Ms. Kashishi referred to the case of
Kashenda Njunga v. The People®’ and submitted that in
the absence of novus actus interveniens, the trial
Judge rightly concluded that the appellant caused the
death of George Cheelo.

(271 Ms. Kashishi also referred to the case of Ernest
Mwaba & Others v. The People® and submitted that the
fact that other persons may have assaulted George
Cheelo made no difference where the nature of the
assaults were such that their cumulative effect caused

his death.

CONSIDERATION OF THE APPEAL

(281 The first issue we will deal with i1s the argument
that George Cheelo could have died from injuries
inflicted by other persons.

1291 Ms. Kashishi rightly referred to the case of Ernest
Mwaba & Others v. The People®, in response to that
argument. However, we do not find 1t necessary to

deliberate on how the holding in that case impacts on
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the appellant’s case, because the trial Judge rejected
his claim the other persons also assaulted George
Cheelo.

01 The issue 1s really whether an inference that the
appellant murdered George Cheelo is the only inference
that could have been drawn on the evidence that was
before the trial Judge.

311 The accepted evidence is that the last time George
Cheelo was seen alive, he was 1in the hands of the
appellant. He was weak and showed signs of having been
beaten.

1321 In fact, the appellant was seen assaulting him.

331 The trial Judge rejected the appellant’s claim that
upon leaving Joseph Matende’s house, George Cheelo was
assaulted by some other persons or that he ran away.

(341 That being the case, we are satisfied that the trial
Judge was entitled to come to the conclusion that the
injuries that caused the death of George Cheelo were

inflicted by the appellant.
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351 In turn, the trial Judge cannot be faulted for
finding that an inference that the appellant murdered
George Cheelo, 1s the only inference that could have
been drawn on the circumstantial evidence that was

before him.

VERDICT

61 We find no merits in the sole ground of appeal and
we dismiss 1it.
(371 The sole ground of appeal having failed, we uphold

the conviction and sentence imposed on the appellant.

DEPUTY JUDGE PRESIDENT

o Biged®

K. Muzenga Y. Chembe
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