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Introduction

1)

This appeal deals with one of the supervisory roles of the court to
the arbitral process, being, setting aside of an award. It is an
appeal against the decision of the Court of Appeal which
overturned the decision by Lungu-Shonga J, setting aside an

arbitral award.

Background

2)

On 9% April 2013, the Appellant and Respondent entered into a
contract, in terms of which, the Respondent was to execute
certain road works for an agreed consideration. By clause 24.2 of
the said contract, the Parties agreed on arbitration as their choice
of dispute resolution method.

During the life of the contract, a dispute arose which prompted
the Respondent to terminate the contract before the works were
completed. It subsequently claimed for moneys due for works
allegedly done, and damages suffered as a consequence of the
Appellant’s default leading to its decision to terminate the
contract. The Appellant counterclaimed for specific performance

of the contract.
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4) After the dispute was declared, the parties agreed on an arbitrator

and appointed him to adjudicate upon the dispute. The arbitrator
promptly took conduct of the reference, held a hearing and
rendered his award on 14th December, 2020 which substantially
upheld most of the Respondent’s claims and dismissed most of
the Appellant’s claims.

The Appellant was unhappy with the award and applied to the
High Court to set it aside pursuant to section 17 of the

Arbitration Act (the Act).

Proceedings in the High Court

6)

7)

The Appellant launched its application by way of originating
summons supported by an affidavit and arguments in support of
the motion. The affidavit was sworn by one Chabala Chabala, the
principal engineer in the employ of the Appellant. He contended,
without elaborating, that the award rendered by the arbitrator
was contrary to public policy.
In the arguments in support of the motion to set aside the award,
counsel for the Appellant, contended that the award was contrary
to public policy for the following reasons:
7.1 The reasoning and/or conclusion of the arbitrator go
beyond mere faultiness and or incorrectness, they defy
logic and/or acceptable moral standards and are contrary

to commercial and construction sense;

~Jq4 ~



8)

9)

7.2 The Arbitrator did not apply his mind to the questions
and/or totally misunderstood the issues resulting in
injustice; and,

7.3 The award consists of mistakes of law that are apparent
from its face.

The Respondent’s response was by way of an affidavit in

opposition and skeleton arguments. The affidavit was sworn by

one Besa Joseph Mfula, the managing director of the

Respondent. He stated that the Appellant had not substantiated

the allegation made that the award was contrary to public policy,

in the evidence deployed before the Court.

The deponent stated further that at the commencement of the

arbitration and on the arbitrator’s request, the Parties submitted

a list of the issues in contention. Based on this list, the arbitrator

painstakingly applied his mind and rendered the award

accordingly.

10) In the skeleton arguments, counsel for the Respondent argued

11)

that the Appellant had not provided sufficient evidence to justify
the contention that the award was contrary to public policy. This
omission, he argued, contravened the provisions of rule 23(3) of
the Arbitration (Court Proceedings) Rules (The Rules).

Counsel argued further that the grounds for setting aside the
award advanced by the Appellant did not surmount the

standard of proof and were not justified.
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Decision by the High Court Judge

12)

13)

In her consideration of the application, Lungu-Shonga J, began
by noting that most of the Appellant’s contentions in the
application to set aside the award were inviting her to consider
the merits and demerits of the arbitrator’s reasoning. She went
on to acknowledge the fact that her role was not to sit as an
appellate court and as such she could not interrogate the merits
and demerits of the award but rather check all the grounds
raised by the Appellant against the test of inconsistency with
public policy, in accordance with the decision in the case of
Zambia Revenue Authority v Tiger Limited and Zambia
Development Agency’.
The Judge described her role with reference to a decision by the
Sri Lanka Supreme Court in the case of Light Weight Body
Amour v Sri Lanka Army? in the following terms:
“...the court cannot sit in appeal over the conclusion of the
Arbitral Tribunal by scrutinizing and reappreciating the
evidence considered by the Arbitral Tribunal. The court cannot
re-examine the mental process of the Arbitration Tribunal
contemplated in its findings nor can it revisit the
reasonableness of the deductions given by the arbitrator - since
the arbitral tribunal is the sole judge of the quantity and
quality of the mass evidence led before it by the parties - the
only issue that needs consideration is whether the purported

Jundamental flaws of the award in question would be

tantamount to a violation of public policy.”
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14)

15)

16)

She went on to say that in her consideration of the application
she had looked out for fundamental flaws in the arbitrator’s

reasoning which are an assault on public policy of Zambia.

The Judge then determined the application by identifying what
she referred to as a fundamental assault on the public policy of
Zambia. She said this was the arbitrator’s total disregard of the
provisions of Article 177 (5)(d) of the Constitution (as amended)
by Act No.2 of 2016, as read with section 54(2) (e) and (3) of the
Public Procurement Act, No.12 of 2008 and regulations 149
and 150 of the Public Procurement Regulations, Statutory
Instrument No. 63 of 2011. She found as a fact that despite the
arbitrator acknowledging these constitutional and statutory
provisions demanding that the Attorney General give advice and
approval of contracts for public institutions and their variation,
he proceeded to find that the contract entered into by the parties
was varied, in the absence of proof of the required approval.
According to the Judge, this conduct amounted to disregarding
the constitutional and statutory provisions which, in her view,
was an indifference to the law which went beyond mere
faultiness or incorrectness. It constituted an inequity that is so
far reaching and which defies accepted standards that a fair-
minded person is likely to consider it as a threat to the concept
of justice in Zambia.

The Judge concluded that since the award was made on the
basis of the validity of the extension of the contract which

extension did not have the approval of the Attorney General, it
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17)

offends public policy. She accordingly set it aside in accordance
with section 17(2)(b)(ii) of the Act.

The Respondent appealed against the decision of the High Court
Judge to the Court of Appeal.

The Appeal to the Court of Appeal and decision by the Court

18)

19)

The Respondent advanced 15 grounds of appeal which can best

be summarised as questioning:

18.1 The reliance by the High Court Judge on the provisions of
the Constitution (as amended) to a contract which was
executed in 2015, prior to the enactment of the
amendments to the Constitution and her findings that the
contracts between the parties contravened Article
177(5)(d) of the Constitution and provisions of the Public
Procurement Act;

18.2 The High Court Judge’s failure to rule that the procedure
adopted by the Appellant fell short of the requirements
under rule 23 of the Rules;

18.3 The failure by the High Court Judge to adjudicate upon all
the issues raised before her;

18.4 The decision by the High Court Judge to rule on issues
which were not presented before her; and,

18.5 The procedure adopted by the High Court Judge of

delving into the merits of the arbitrator’s decision.

After the Court of Appeal heard the Parties, it began its

consideration by acknowledging the legal position that in
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20)

dealing with an application to set aside an award, the courts in

Zambia have no jurisdiction to sit as appellate courts to review

and alter arbitral awards. The Court listed three Zambian

decisions to that effect and quoted from a passage in our

decision in the case of ZCCM Investment Holdings Plc v

Vedanta Resources Limited and Konkola Copper Mines3.

The court went on to hold as follows:

20.1

20.2

The High Court Judge erred by dealing with the factual
and substantive questions which the arbitrator had
already dealt with. Here, the Court said that the finding
by the High Court Judge that there was no approval from
the Attorney General for the extension of the contract was
baseless. It stated further that the High Court Judge
erred when she held that there were fundamental flaws
which were an assault on public policy of Zambia in the
reasoning of the arbitrator due to his disregard of the law;
The High Court Judge erred when she proceeded to
identify weaknesses in the arbitral award. The Court
stated that the allegation by the High Court Judge that
the arbitrator failed to apply the procurement laws is not
a ground for setting aside an arbitral award in term of

section 17 of the Act.

20.3 Advancing the decision it made in the preceding

paragraph, the court went to great length in explaining
the provisions of the law relating to the role of the office

of the Attorney-General in approving Government
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21)

22)

contracts. For reasons that will become apparent later
in this judgment, we have not reproduced these
arguments. Suffice to say that in relation to the
constitutional provisions the Court found that they did
not apply to the contract between the Parties which was
executed in 2015, before the constitutional
amendments.
The Court then proceeded to determine whether the procedure
adopted by the Appellant in launching the application to set
aside the award complied with rule 23 of the Rules. It set out
the relevant provisions of the Rules and held that the affidavit
in support filed by the Appellant did not comply with the
provisions of the Rule because, although it stated the ground
for setting aside as being the award contravening public policy,
it did not include the facts to justify the ground.
According to the Court, the requirement under rule 23(3)(c) of
the Rules is aimed at ensuring that the party opposite is given
sufficient detail of the case it has to respond to in a meaningful
manner. It went on to observe that despite the Respondent
stating in the affidavit in opposition that the Appellant had not
furnished sufficient facts to justify the ground of the award
offending public policy, the Appellant did not counter this
allegation by way of an affidavit in reply. The court held this to
be a lost opportunity on the part of the Appellant to cure the

omission.
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