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Introduction
1)  This appeal discusses the effect of an arbitral award and the
extent to which the courts can assist in its execution. It also

discusses the processes that are available in the court system
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for the execution of an arbitral award and the principle of

piercing the corporate veil.

The appeal arises from an application made in the High Court
before Mwale, J. by the appellant, to pierce the corporate veil of
the first respondent, for purposes of making the second to the
twelfth respondents, as the shareholders and directors of the
first respondent, liable for the amounts awarded to the

appellant in an arbitral award.

Background

3)

The appellant entered into a memorandum of understanding
(MOU) with the second respondent on 26th February, 2007. The
purpose of the MOU was for the two to produce clay, ceramic

products and coal briquettes on a commercial basis.

To actualize their intention, the parties designated the first
respondent as a special purpose vehicle through which they
would conduct the business under the MOU. The appellant was
to hold 54% of the allotted shares in the first respondent while

the second respondent would hold 18% shares.
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6)

7)

During the life of the MOU, the parties had differences regarding
the business operations they were engaged in, prompting the
second respondent to terminate the MOU. Thereafter, the
appellant declared a dispute which was referred to arbitration
resulting in an award in the sums of USD 1,324, 453.33 and

GBP 9,600.00 to the appellant against the first respondent.

The appellant proceeded to register the award on 27th January,
2022, in the High Court Registry of the Commercial Division
and, on expiry of the prescribed period, attempted to levy
execution against the first respondent. The attempt at execution

failed.

Having failed to levy execution, the appellant conducted a
search on the first respondent’s status at the Patents and
Companies Registration Agency (PACRA). The search revealed
that the first respondent had not complied with the provisions
of the law in terms of filing of annual returns. Further, there
was evidence which revealed that at the time of execution of the

MOU, the first respondent was not operating; it had no assets;
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and, its registered place of business was the same as that of the

second respondent.

The foregoing findings prompted the appellant to file an
application before the Learned High Court Judge to pierce the
corporate veil of the first respondent to make the second to
twelfth respondents as shareholders, directors and officers of
the first respondent, liable for payment of the sums awarded to
the appellant by the arbitral tribunal. The allegation was that
the findings at PACRA, in relation to the first respondent’s

status, amounted to fraudulent trading on its part.

The appellant moved the High Court by way of summons,
supporting affidavit and skeleton arguments describing the

second to twelfth respondents as intended respondents.

Decision of the Learned High Court Judge

10)

In determining the application before him, the Learned High
Court Judge referred to the decision of this Court in the case of
Madison Investment, Property and Advisory Company v

Peter Kanyinji.! He set out the test laid down in that case and
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11)

12)

took the view that if he was to grant the application, the
appellant was required to convince him that the corporate veil
of the first respondent was being misused and there was no

other remedy available to it to enforce its rights.

The Judge found as a fact that the first respondent’s corporate
veil was being used to avoid its obligations under the MOU.
Therefore, he concluded that the appellant had satisfied the first
test in the Madison Investment! case. He proceeded to
consider the second test of whether there were any other
conventional remedies available to the appellant for recovering
the moneys awarded to it and found that there were none. This
was based on the evidence deployed by the appellant that the
first respondent had no assets. According to the Judge, the
appellant had exhausted all conventional remedies available to
it to enforce the arbitral award, as was evident from the return
on the writ of fifa that the first respondent had no goods worth

seizing.

The Learned High Court Judge accordingly held that the case

was fit for lifting the corporate veil and he so ordered.
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Consequently, he rejected the respondents’ arguments
contending that the matters before him were res judicata after
the arbitral tribunal’s award and that since they were not
parties to the proceedings, the Judge could not entertain the

application.

The Appeal to the Court of Appeal and decision by the Court

13) The respondents were unhappy with the decision of the Learned
High Court Judge and launched an appeal to the Court of
Appeal. The thrust of their argument on appeal was that they
ought not to have been made liable to pay the amounts awarded
to the appellant by the arbitral tribunal because they were not
parties to the arbitration proceedings. In addition, the award of
the arbitrator was final and it could not be re-opened by the

High Court Judge.

14) After the Court of Appeal heard the appeal, it held as follows:
14.1 The court’s intervention in arbitration matters is restricted
to setting aside arbitral awards pursuant to Section 17 of
the Arbitration Act (the Act);

14.2 The law is settled that an arbitral award is final;
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14.3 The attempt by the appellant to make the second to twelfth
respondents liable for the debts of the first respondent
amounted to variation of the arbitrator’s award which
found the first respondent liable to the appellant;

14.4 Therefore, the Learned High Court Judge had no
jurisdiction to tamper with the award of the arbitrator;

14.5 The Learned High Court Judge misdirected himself by
adjudicating upon the application as he had no
jurisdiction; and,

14.6 Consequently, the ruling of the Learned High Court Judge
piercing the corporate veil of the first respondent was a
nullity.

The Court of Appeal, set aside the decision of the Learned High

Court Judge. This prompted the appellant to appeal to this

court.

Appeal to this Court and arguments by counsel

15) In prosecuting the appeal, the appellant relied on two grounds

of appeal as follows:
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16)

15.1 The court below erred in law and fact by holding that, the
High Court Judge exceeded his Jurisdiction and had in
effect interfered with and altered the arbitral award by
piercing the corporate veil of National Technologies
Limited, which was the judgment debtor under an arbitral
award; and,

15.2 The court below misdirected itself in law and fact when it
failed to appreciate that once an arbitral award is
registered in the High Court for enforcement, the High
Court assumes jurisdiction to enforce the arbitral award
using the enforcement mechanisms available in the court,
including, where the grounds justify, piercing of the

corporate veil.

Counsel for the parties filed written submissions and made
verbal submissions during the hearing. In opening the
arguments in support of ground 1 of the appeal, counsel for the
appellant, Mr. B. Sitali, set out the provisions of the Arbitration
(Court Proceedings) Rules (the Rules) on the procedure for

registration of arbitral awards in the High Court for enforcement
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17)

18)

purposes. He concluded that the relevant forum for enforcement
of an arbitral award is the High Court and once an arbitral
award is registered, the High Court Judge is clothed with
jurisdiction to deal with the arbitral award as though it were a

judgment issued by him or her.

Counsel advanced his argument by citing rule 22 of the Rules

which states as follows:

“a party entitled to enforce an award, may invoke any of the
brocesses available under the High Court Rules for the
enforcement of judgments including writs of possession, writs

of fieri facias and writs of elegit.”

He explained this rule to mean that a party intending to
enforce an arbitral award may resort to any of the enforcement
processes under the High Court Rules which include, a writs

of possession, fieri facias and elegit.

Extending his argument, counsel contended that where a writ
of fieri facias is returned nulla bong and the judgment debtor is
an incorporated body, a judgment creditor may, in his quest to
enforce the judgment or award, apply to a Judge to pierce the

corporate veil of the judgment debtor. He went on to state the
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19)

20)

purpose that piercing the corporate veil serves, as being to make
the persons running the company liable for its debt. To that
extent, he argued, the Court of Appeal misdirected itself when
it held that the Learned High Court Judge’s decision to pierce
the corporate veil of the first respondent amounted to altering
or amending the arbitral award handed down by the arbitral

tribunal.

Moving on to ground two of the appeal, counsel challenged the
holding by the Court of Appeal that the Learned High Court
Judge had no jurisdiction to tamper with the arbitral award. He
argued that once an arbitral award is registered for
enforcement, the High Court Judge assumes full and complete
jurisdiction over it including adjudicating over the process by
which the arbitral award may be enforced, such as, piercing the

corporate veil.

At the hearing, the verbal submissions by counsel for the
appellant restated the written submissions. Following queries
from the court, counsel insisted that the High Court Judge was

on firm ground when he ordered the piercing of the first
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21)

respondent’s corporate veil as it was one of the means of
enforcing a judgment or award. He did admit though, that it was
not listed in the High Court Rules or the Rules of the Supreme
Court, 1965 (White book) as one of the processes for

enforcement of a money judgment.

In their response to the appellant’s arguments, counsel for the
respondents, Mr. C. Sianondo and Mr. G. Mileji, dealt with the
two grounds of appeal together. They argued that in considering
a matter relating to an arbitral award, a court cannot adjudicate
upon any issue that an arbitrator did not deal with. They
referred to the decision of this court in the case of Road
Development Agency v Safricas Zambia Limited.? Counsel
argued that the High Court has no jurisdiction to apportion
liability to persons who were not party to the arbitral
proceedings, and, since the arbitrator only found one party
liable, the decision by the High Court Judge which made the
other respondents liable amounted to expanding the effect of

the arbitral award.
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