IN THE CONSTITUTIONAL COURT FOR ZAMBIA 2024/CCZ/0012
AT THE CONSTITUTIONAL REGISTRY

HOLDEN AT LUSAKA

(Civil Jurisdiction)

IN THE MATTER OF: ARTICLE 1(1) 1(2) AND 1(3) OF THE
CONSTITUTION OF ZAMBIA ACT NO. 2. OF
2016

IN THE MATTER OF: ARTICLE 160, 118(1) AND 118 (2)(A) AND
(B) OF THE CONSTITUTION OF ZAMBIA
ACT NO. 2 OF 2016

AND

IN THE MATTER OF:  ALLEGED CONTRAVENTION OF ARTICLE
118 (2) (A) AND (B) OF THE
CONSTITUTION OF ZAMBIA ACT NO. 2 OF
2016 BY SECTION 21 (4) OF THE STATE
PROCEEDINGS ACT CHAPTER 71 OF THE
LAWS OF ZAMBIA.

BETWEEN:

T

P
|M;1§I§,g§gf Sooameus s ETITIONER

i) osmr ax |

L ~  RESPONDENT

R‘“bleHY 8
BOX 50067 LUSAKA

CORAM: Chisunka, Mulongo
November and 6™ March, 2025.

PETRUSHIKA TRADING

AND

THE ATTORNEY GENE

nga, JJC on 7%

For the Petitioner: Mr. L. Zulu and Ms P. Makala of
Equitas Legal Practitioners

For the Respondent: Ms B. M. Kamuwanga, Senior State Advocate,
and Ms M. N. Mbao Senior State Advocate, of
Attorney General's Chambers
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Mulongoti JC, delivered the Judgment of the Court
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Legislation referred to:

1. The Constitution of Zambia, Chapter 1 of the Laws of Zambia
2. The State Proceedings Act Chapter 71 of the Laws of Zambia

Introduction:

[11 The petitioner, Petrushika Trading Limited, filed a Petition in this

Court seeking the following relief:

i A declaration that the provisions of section 21(4) of the State
Proceedings Act, Chapter 71 of the Laws of Zambia by effectively
denying a successful Judgment Creditor against the State, in the
position of the Applicant, from using the executionary power of the
judiciary to assure compliance with Court orders without delay, is
unjust and contravenes Article 118(2)(b) of the Constitution of
Zambia Act No. 2 of 2016 which empowers the judiciary to ensure
that justice is not delayed in all matters brought before it.

ii. A declaration that the provisions of section 21(4) of the State
Proceedings Act Chapter 71 of the Laws of Zambia, by delaying and
denying a judgment creditor against the State the use of judicial
power of execution in perpetuity, contravenes the Constitutional

standard for delaying an execution placed at one year in respect of

=]2-



Local Authorities in Article 160 of the Constitution of Zambia Act
No. 2 of 2016.

iii.  An Order striking out the provisions of section 21(4) of the State
Proceedings Act for being unconstitutional in accordance with
Article 1(1), (2) and (3) of the Constitution of Zambia Act No. 2 of
2016.

Background facts

[2]

The background facts as stated in the Petition are that the petitioner
commenced legal proceedings against the respondent in the High
Court for the recovery of K2,800,000.00. A default judgment was
entered in favour of the petitioner dated 2"* May, 2024 by which the
respondent was ordered to pay K2,800,000.00 with interest. The
petitioner alleges that the respondent has refused, neglected and/or
ignored to abide by the Court order to pay the amount owed. It is
alleged that the petitioner is unable to levy execution against the
State because of section 21(4) of the State Proceedings Act (the
Act) which prohibits any successful judgment creditor from using the

judicial machinery to secure compliance.

Petitioner’s case:

[3]

As a result of the failure by the respondent to pay the amount owed
of K2,800,000.00, the petitioner commenced these proceedings in
this Court via a Petition accompanied by an affidavit verifying facts

sworn by Steve Nkando a Malawian national, and director in the
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[4]

[5]

[6]

[7]

company Petrushika Trading Limited, which essentially repeats
what is stated in the Petition.

The petitioner alleges that the provisions of section 21(4) of the Act,
delay the course of justice by prohibiting a successful judgment
creditor from using the Judicial state machinery available to
successful litigants to enforce and execute a Judgment against the
State in perpetuity thus contravening the provisions of Article 118
2(b) of the Constitution which require that the Judiciary must ensure
that justice is not delayed for all matters brought before it.
According to the petitioner, section 21(4) of the Act is also against
the constitutional standard of delay of a Court Judgment by a
judgment creditor which is placed at one year in Article 160 of the
Constitution, albeit in respect of local authorities.

The petitioner further contends that section 23 of the Act is unfair as
it allows the State as a successful litigant to have recourse to the
Judicial machinery for securing compliance of Court orders and is
thereby able to enjoy the fruits of judgment in its favour against
citizens and subjects.

The petitioner also filed a witness statement by Mr. Steve Nkando

which reiterates his affidavit evidence.
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Petitioner’s Skeleton Arguments

[8]

[9]

[10]

[11]

In support of the Petition, the petitioner filed skeleton arguments in
which it asserts that the Petition is anchored on Article 1 of the
Constitution; by which the Constitution is the supreme law. By sub-
article 2, every individual, organisations, including state
organisations and institutions are bound by the Constitution.

The petitioner argues that section 21(4) of the Act is unconstitutional
in the sense that it prohibits a successful litigant from using judicial
machinery to secure compliance timely, by levying execution
against the State.

In respect of Article 118(2)(b) of the Constitution, the contravention
comes about as it provides for justice not to be delayed but section
21(4) of the Act denies and delays in perpetuity a successful litigant
from enjoying the fruits of the judgment. It is contended that section
21(4) of the Act, being subservient to the Constitution, should not
delay justice as provided by Article 118(2)(b) of the Constitution.
Article 160 of the Constitution gives provision for a judgment creditor
to enforce the judgment against a local authority after one year from
date of judgment but section 21(4) of the Act allows the State to
deny and delay in perpetuity a successful litigant justice to enjoy the
fruits of judgment and goes against the constitutional standard for

delaying as provided in Article 160 of the Constitution.
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[12]

[13]

The petitioner also posited that Article 8 of the Constitution provides
for national values and principles, specifically constitutionalism,
equity, social justice, equality and non-discrimination, yet section 23
of the Act allows the State to use judicial machinery to secure
compliance against citizens and subjects thus rendering section
21(4) of the Constitution discriminatory and unconstitutional. In
support of the supremacy of the Constitution, the following cases
were cited: Zambia National Commercial Bank v. Martin
Musonda and 58 Others'?; and Dipak Patel v. Minister of
Finance®, in which this Court elucidated that the Constitution is the
supreme law of this country and ranks above all other laws. And
that any law which is inconsistent with the provisions of the
Constitution is void to the extent of its inconsistency.

The case of Re: Overseas Aviation Engineering (G.B) Ltd®

where Lord Denning stated that a decree must be executed or enforced

so as to give effect to the judgment of the Court, and it is completed when
the judgment creditor gets the money or other thing awarded to him by
the judgment. Its incomplete justice to make a finding in favour of the
judgment creditor but deny him or her the right to complete the justice in

a timely manner by having recourse to the executionary machinery of the
judiciary, merely because the unsuccessful party is the State, was relied
on to support the argument that court orders must be complied with

by all.
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[14] The petitioner also referred to the Indian Code of Civil Procedure,

[15]

[16]

1908, specifically section 83(2)(1) and (2) which provides for a grace
period of 3 months before an order can be executed.

Referrence was also made to the decision by the South African
Constitutional Court in Nyathi v. MEC for the Department of
Health Gauteng'” in which the Court denounced section 3 of the
State Liability Act No. 20 of 1957 which was similar to section 21(4)
of the Act. That Court noted that in a constitutional State, access
to courts entails a duty not only on the courts to ensure access
but on the State to bring about enforceability of court orders.
Mr. Zulu who appeared on behalf of the petitioner emphasized that
this decision resulted in the amendment of the State Liability Act in
2011 by substitution of section 3 and providing practical guidance
on enforcement of judgments against the State, which guide that an
order of the Court against the state must be satisfied within 30 days
of issuance. He urged this Court to take special interest in the South
African case cited above which shows that a State can be executed

against subject to certain safeguards.

Respondent’s case

[17]

In response to the Petition, the respondent filed an Answer which is
supported by an affidavit in opposition sworn by Collins Chepeshi in

his capacity as Ordinance Director in the Ministry of Defence. The
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[18]

[19]

[20]

respondent denies the assertion that it has refused, and or ignored
to pay the petitioner. It averred that the petitioner was informed that
when the Zambia Army receives funding from the Ministry of
Defence, the petitioner will be paid its dues.

The respondent denied the contents of paragraph 10 of the Petition
and averred that the petitioner has wrongly interpreted section 21(4)
of the Act. That the said section should be interpreted with no
misleading insinuation as has been done by the petitioner. As the
intention of Parliament when enacting the said provision was to the
effect that State operations should not be halted by executions of
judgment creditors.

In addition, that the respondent is aware that section 21(4) of the
Act does not absolve the State from its obligations to pay the sum
owed to the petitioner. Rather, the Army has to wait for funding from
Ministry of Finance. The respondent further states that Article 118
(2)(b) of the Constitution provides for Judicial principles as to how
the courts should handle matters brought before it and are
procedural in nature as the judiciary is mandated to do justice
unfettered by legalistic niceties.

That the provisions of section 21(4) of the Act do not go against the
constitutional standard for delaying an execution of a Court

Judgment as the Constitution is the enabling legislation for
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[21]

[22]

[23]

[24]

budgeting and planning legislation as well as the regulation of public
funds, therefore section 21(4) of the Act amplifies the intention of
the Constitution and does not contravene Article 118 (2) (b) thereof.
That this Court cannot order striking out of section 21(4) of the Act
as such an order would defeat the Constitutional intention of the
planning and budgeting of public funds.

The respondent further averred that the fact that the Act does not
state when a successful litigant would enjoy the fruits of the
Judgment does not mean that justice is delayed as there are certain
procedures that need to be followed as the State is liquidating
successful claims and that the prohibition of executing on the State
is not a mockery to the Judicial awards as once the Judiciary
performs its functions, the Executive has to follow procedure and
release the funds when available.

Furthermore, that various legislation has been enacted by
Parliament aimed at maintaining order in the country and the Act is
one such enactment.

Thus this is not a proper case for this Court to grant the reliefs
sought by the petitioner in the Petition as a declaration that the
section of the Act which is subject of this matter contravenes the
Constitution is not tenable as that would cause chaos and frustrate

State operations.
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[25] The respondent also filed a witness statement by the deponent of

the affidavit in opposition which essentially repeats the contents of

the affidavit.

The Respondent’s Skeleton Arguments:

[26]

[27]

The respondent filed opposing skeleton arguments. While admitting
its indebtedness to the petitioner in the sum of K2,800,000, the
respondent argues that Article 118 of the Constitution is just.
guidance for the courts on how matters should be handled. The
English case of Costelow v. Somerset County Council® where
the court stated that rules of court are there for the expeditious
dispatch of litigation was cited in support of the argument. Also
relied upon is our decision in the case of Henry Kapoko v. The
People!® where this Court stated that Article 118 of the Constitution
was there to avoid manifest injustice by paying undue regard to
technicalities. Thus Article 118(2)(b) of the Constitution was not

contravened as there was no unreasonable delay in the High Court.

The respondent urged us to interpret the Constitution as a whole.
That we must consider the value and purpose of section 21(4) of the
Act, and any other provisions that touch on the issue of execution of
State institutions such as Article 210 of the Constitution which

provides for a systemic procurement of goods which is fair,
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[28]

equitable, transparent, competitive and cost-effective. And Article
204(a) of the Constitution, which provides for the prescription of
financial management and regulation. That pursuant to Article
204(a) of the Constitution the Public Finance Management Act No.
1 of 2018 was enacted and under section 20 of that Act, guiding

principles of public finance are given.

On the basis of section 20 of the Public Finance Management Act,
the respondent submitted that successful litigants have to wait for
funding in order for the concerned State institution to comply with
the court order. That section 21(4) of the Act promotes the guiding
principles of public finance in that it ensures that the budgeting and

planning of public funds is not frustrated.

Petitioner’s Reply

[29]

[30]

In the affidavit in reply sworn by Steven Nkando, the petitioner
averred that the Zambia Army, just like other government
institutions, receives funding every year and the respondent’s
assertion that the petitioner has not been paid its dues due to
paucity in funding, is an afterthought.

That a 2-year delay in paying the petitioner what is due to it is a great

injustice.
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The Hearing

[31] At the hearing of the Petition, Mr. Zulu informed the Court that the

[32]

[33]

[34]

petitioner was dispensing with the witness and would rely on the
Petition, affidavits in support and reply plus the skeleton arguments.
In augmenting, Mr. Zulu orally submitted that the Petition had
fundamental consequences on the rule of law anchored on the
constitutionality of section 21 (4) of the Act.

According to counsel, section 21(4) of the Act which stops a
judgment creditor from enforcing and executing a judgment against
the State is unconstitutional. That section 21(4) of the Act
essentially elevates the State to be above the law and not subject to
powers of the courts of law established by the Constitution. Yet, a
perusal of the Constitution reveals that there is no provision which
entitles the State to be above the orders of the courts.

Counsel amplified that Article 1(3) of the Constitution is express that
the Constitution binds all persons, State organs and institutions.
That Article 118 (2) (b) of the Constitution reposes in the courts of
law the duty to ensure justice is not delayed and that section 21(4)
of the Act does not give the State latitude to ignore court judgments.
Further that Article 160 of the Constitution is the only one providing

for execution of delayed judgments against local authorities.
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[39]

[36]

Additionally, that any subsidiary legislation like section 21(4) of the
Act which grants the State unfettered discretion to ignore court
orders in perpetuity is unconstitutional.

Mr Zulu reiterated that the Constitutional Court of South Africa in
Nyathi v MEC for the Department of Health, Gauteng and
Another" found section 3 of the State Liability Act to be

unconstitutional. The said section 3 provided as follows:
No execution, attachment or like process shall be issued against
the defendant or respondent in any such action or proceedings or
against any property of the state but the amount, if any; which may
be required to satisfy only Judgment or order given or made
against the nominal defendant or respondent, in any such action
or proceedings may be paid out of the National Revenue Fund or a

provisional revenue Fund as the case may be.
That Court opined thus:

This reliance on the moral obligation of the State to pay its debit is
no longer acceptable, as it has proven to be unproductive and has
revealed the State’s inability or refusal to abide by its own moral
standards. Hence, it needs legislative measures that will provide
an effective way in which judgment orders may be satisfied, and
mechanisms that will inform the litigants in detail on the
procedures that they will need to follow regarding payment of court
orders against the State. It has become necessary for this court to
oversee the process of compliance with court orders and to ensure

ultimately that compliance is both lasting and effective.

In more recent years, and in particular the period from 2002
onwards, courts have been inundated with situations where court
orders have been flouted by State functionaries, who on being

handed such court orders, have given very flimsy excuses which
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in the end only point to their dilatoriness. The Public officials seem
not to understand the integral role that they play in our
constitutional state, as the right of access to courts entails a duty
not only on the courts to ensure access but on the state to bring
about enforceability of court orders.

In my view, there can be no greater carelessness, dilatoriness or
negligence than to ignore a court order sounding in money, even
more so when the matter emanates from a destitute person who
has no means of pursuing his or her claim in a court of law. But we
now have some officials who have become a law unto themselves
and openly violate people’s rights in a manner that shows disdain
for the law, in the belief that as State officials they cannot be held
responsible for their actions or inaction. Courts have had to spend
too much time in trying to ensure that court orders are enforceable
against the State precisely because a straightforward procedure is

not avoidable.

The practical effect of section 3 is that the State cannot be forced
to honour court orders as there is no manner in which compliance
can be enforced. In the result, the ordinary citizen has no effective
remedy available in a situation where the state and its officials fail

to comply with a court order.

[37] Mr. Zulu pressed that following Nyathi" decision, section 3 of the
South Africa Liability Amendment Act was amended. It currently

provides as follows:

The following section is hereby substituted for section 3 of the
Principal Act:

Subject to subsections (4) to (8), no execution attachment or like
process [shall] for the satisfaction of a final court order sounding
in money may be issued against the defendant or respondent in

any [such] action or legal proceedings against the State or against
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