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Introduction

1. In the recent past, Judges in Zambia have been inundated
with applications requesting them to recuse themselves from
being involved in the adjudication of some cases. These
applications are premised or founded on allegations of bias,
perceived bias, incompetence, among others.

2.  The applications take the form of verbal motions launched at

the Bar hy counsel, and written motions filed before Court.
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attern which has evolved over the years is that these
motions or applications are preceded by and linked to
unfavourable rulings handed down by the court against the
litigants moving such motions or making the applications in
question. The motions are also normally launched by

litigants who have, in the course of the proceedings,

procrastinated and appear to have no desire to see an end to

the proceedings.

The motion before us is for recusal. It is moved by the
Respondent, one Rajan Mahthani, pursuant to sections 4
and 6 of the Judicial Code of Conduct Act. It seeks the
following reliefs:

4.1 that, the Honourable Justices currently empanelled to

hear the appeal herein, namely, the Hon. Deputy Chief
Justice M. Musonda SC, Lady Justice J. K. Kabuka
and Justice N. K. Mutuna, recuse and disqualify

themselves from further participation in this appeal;

32 th
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it arising from 4.1, g differently constituted panel of

Judges be empanelled to hear and determine the
appeal;

4.3 that the ruling of this Honourable Court of 8th April

2025, on the Respondent’s Notice of Preliminary
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Objection to the appeal filed on 24t August 2020, be
set aside and the application heard denovo;

that such further or other order as this Honourable
Court may deem fit be granted; and,

that the costs of and occasioned by this application be

costs in the appeal;

The application is supported by an affidavit sworn by the

Respondent and skeleton arguments settled by counsel for

the Respondent. It is anchored on the following grounds:

5.1

5.2

9.3

that the Justices identified in 4.1 above abandoned
their duty of judicial impartiality by improperly
descending into the arena of the appeal, raising and
determining issues not pleaded or argued by the
parties, and, thereby effectively upholding the appeal
on grounds not advanced by the Appellant;

that the conduct of the Justices in question
demonstrates manifest bias in favour of the Appellant;
that the actions of the named Justices constitute a
grave breach of the duty of impartiality imposed by
Article 18 of the Conmstitution of the Republic of
Zambia, the Judicial (Code of Conduct) Act No. 13

of (1999, and the common law; and,
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5.4 | |that justice requires that the appeal be heard denovo
by a differently constituted panel that is free from bias
or any reasonable apprehension of bias.

6. The Appellant has filed arguments opposing the motion.

Background

7 The facts leading up to this motion, as they are relevant to
its determination, are that the appeal in this matter was
scheduled for hearing on 1st September 2020. It arose out of
a challenge mounted by the Respondent in the High Court
against the decision of the Director of Public Prosecution
(DPP)| to prosecute him in a criminal matter which had
earlier been discontinued, following consultations between
the DPP and the Attorney General. Prior to the hearing, on
24t™ August 2020, the Respondent filed a Notice of Objection
to thel appeal pursuant to Rule 19 ;f the Supreme Court
Rules CAIS 25 which was supported by skeleton arguments.
Along| with this notice, the Respondent also filed his
arguments opposing the appeal in which he addressed all
four grounds of the appeal.

8. The grounds upon which the objection was raised were as
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follows:
8.1 | The grounds of appeal have no bearing on the decision

of the High Court; and,

co
N

The subject matter of the planned prosecution of the
Respondent has already been adjudicated upon by the
Court of Appeal in its judgment delivered on 31st
January 2019, in appeal number 2018/CAZ/126
between, Finsbury Investments Limited v Antonio
Ventriglia and Manuela Ventriglia®.

At the hearing scheduled for 1st September 2020 we gave
directions for the filing of the affidavit and arguments in
opposition and those in reply. This followed a request for an
adjournment by the Appellant to enable it file documents
opposing the motion. We then adjourned the matter for a
ruling which we delivered on 8t April 2025, upon
considering the documents that had been placed before us.
Aftér the delivery of the ruling, the matter was set down for
hearing of the remainder of the appeal, given the fact that
the determination of the preliminary objection had
substantially dealt with the appeal. Prior to the hearing that
had been set for 6t May 2025, the Respondent, on 25t April

2025, |filed another notice of preliminary objection to the
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appeal pursuant to Rule 19 of the Supreme Court Rules,
CAP|25. The grounds of the objection were that all the four
grounds of appeal advanced by the Appellant in the appeal
offended Rule 58(2) of the Supreme Court Rules because
they alleged both error of law and fact and, although they
alleged that the Court below cired, they did not disclose the
point of law and fact alleged to have been wrongly decided.
The Respondent filed this objection notwithstanding that he
had opposed and addressed all the grounds of appeal in his
arguments opposing the appeal referred to in paragraph 7 of
this ruling.
At the hearing of the appeal, we directed the parties to focus
their arguments on the outstanding issue in the appeal
which was, Whether., a nolle prosequi entered pursuant to
section 81(1) of the Criminal'P_:foceduse Code Act, CAP 88
in circumstances suggesting. that the Director of Public
Prosecution may have invoked Article S6(7) of the
Constitution and acted on the directive of the Attorney
General can have the same effect as autrofois acquit? We
also indicated that the objection by the Respondent would
be addressed later. Counsel for both parties agreed to this

approach and requested for time in which to file arguments
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Specifically directed at the issue that had been identified by
the Court. We accordingly adjourned the matter to 3rd Jyne
2025,
12.  Priorlto the hearing statgd in the preceding paragraph, the
Respondent filed this motion. He did not file any arguments
addressing the oOutstanding issue in the appeal in
accordance with the directive of the Court. The Appellant
on the other hand, not only opposed this motion, but also
filed arguments addressing the outstanding issue as
directed by the Court.
Roadmap to determination of the motion
13. = The allegations made by the Respondent against us are very
serious, As such, they have attracted a lot of attention both
within and outside the Judiciary. The record of proceedings
is, after|all, a public document open to scrutiny by members
of the Rublic. We are, therefore, compelled to explain in
detail haw we will determine the motion.
14.  We will Proceed as follows:
14.1 Restating the motion;
14.2 Stating the burden and standard of proof — threshold
issue;

14.3 Sunimary of the Respondent’s evidence and the
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arguments by the two parties;

14.4 Determination of whether the Respondent has
proved his case;

14.5 Summary of our holding;

14.6 Consequences of the allegations; and,

14.7 || Conclusion.

The motion

15.  The nature of the motion has been set out in baragraphs 4
and 5 of this ruling. It is, however, still necessary for us to
give a| detailed €xplanation of the reliefs claimed and
grounds upon which they are sought.

16. The reliefs claimed are, firstly, that we disqualify ourselves
from further participation in this appeal. What this means
in layman terms is that we must, if the allegations made
against us are true, step down from adjudicating further on
this appeal. Our stepping down will be premised on the fact
ii'lat we are disqualified from hearing the appeal because
sufficient| facts have been placed before us which point to
the fact that we are biased and there are reasonable grounds
to doubt our independence and impartiality.

17.  The second relief claimed is the empaneling of a differently
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constituted panel of Judges to hear and determine the
appeal. This would inevitably flow from the first relief and
would entail the reconstitution of the members of the panel
to preside over the appeal. The Respondent’s motivation
here is that the impartiality of the reconstituted panel,
drawn from the members of our court, would not be
compromised.
The third relief being sought is for setting aside of our ruling
of 8h April 2025 and the rehearing of the preliminary
objection from which the ruling arose. This entails the
revocation of our ruling, handed down for and on behalf of
the Court, and the rehearing of the preliminary objection
from which the ruling emanated. The ultimate objective is
to declare as a nullity the final decision of this Court.
The third and fourth reliefs seek to have us render any other
order we may deem fit and that costs should be in the cause.
These |two reliefs are self-explanatory and we need not
explain them further.,
The grqunds or, from our perspective, the allegations upon
which the reliefs are sought are as follows:
20 that we abandoned our duty of judicial impartiality

by improperly descending into the arena of the







