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JUDGMENT

MUSONDA, DCJ, delivered the judgment of the Court

A variety of factors conspired to delay this judgment. This we deeply

regret and profusely apologise.

The delay was caught up by the

depletion of the original Panel following the retirement of Wood, JS

thereby reducing the status of this judgment to a majority one.
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1.2

1.3

INTRO
This ap
over a (

along L

UCTION
eal has its genesis in a somewhat protracted dispute
“ommercial Stand known as Stand No. 22756, located

usaka’s Lumumba road (“the Commercial Stand” or

“the Stand”).

It is worth pointing out, upfront, that the Commercial Stand

was, at

the Lan

or othe

various times, the subject of litigation or adjudication in

ds Tribunal, the High Court and this Court at one time

r.

Notwithstanding the long adjudication history of disputes

around

around

indeed.

the Commercial Stand, the matrix of facts and issues

which the present appeal revolves is a narrow one
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2.0

2.1

2.9

2.3

BACKGROUND

The Commercial Stand had previously been secured and owned

by Messrs Lusaka Water and Sewerage Co. Limited (since

renamed Lusaka Water and Sanitation Co. Ltd), a private

Limited

sustaine

Company based in Lusaka. However, on account of

d encroachments which had rendered the Commercial

Stand unsuitable for the purpose for which Lusaka Water and

Sanitation Co. Limited had secured it, the Company (i.e.,

Lusaka

Water and Sanitation Company Limited) decided to

abandon its interest in it.

In the meantime, the 2nd Respondent, also a private Limited

Company, owned a Commercial Stand adjacent to the Stand.

As we

Respond

momentarily noted above, unbeknown to the 2nd

ent, Lusaka Water and Sanitation Company Limited

had abandoned its interest in the Commercial Stand.

In its quest to expand its business operations, the 2nd

Respond

Co.

ent decided to approach Lusaka Water and Sanitation

Limited for the purpose of establishing the precise

circumstances of the Commercial Stand. Upon learning that it,

that is, L

its intere

usaka Water and Sanitation Co. Limited, had given up

>st in the Commercial Stand, the 2nd Respondent set
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2.4

3.0

Sl

3.2

3.3

about t

business.

0 secure the Commercial Stand for its expanding

After a series of developments affecting the Commercial Stand,

includin
Limited,
Cabinet

the 2nd

g its rather surreptitious allocation to Mubila Estates
a private limited company in which a prominent
Minister had a significant stake by the 2rd Appellant,

Respondent sought to assert its interest in the

Commercial Stand by approaching the Lands Tribunal for

appropriate relief.

DISPUT

E ENTERS THE LANDS TRIBUNAL

Following the entry of the dispute in the Lands Tribunal, the

same was duly considered by that quasi-judicial forum.

In the ju
that the
Limited
Tribuna
should
taking i1
The 209
the Lan

same to

idgment which ensued, the Lands Tribunal established
allocation of the Commercial Stand to Mubila Estates
had been irregularly managed. In consequence, the
| determined and directed that the Commercial Stand
be advertised and offered to a deserving applicant,
nto consideration all relevant factors.

Respondent was not happy with that determination by

ds Tribunal and, consequently, appealed against the

this Court.
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DISPUTE ENTERS SUPREME COURT (FIRST TIME)
Once the dispute was before us, a jurisdictional challenge
around the competence of the Lands Tribunal to have
entertained the same was successfully mounted on account of
the fact that the Commercial Stand had been the subject of a
certificate of title. As the law stood at the time, the Lands
Tribunal was not competent to pronounce any relief in relation
to any matters before it if such relief affected titled land.
Having regard to the matters in 4.1 above, this Court reasoned
that the proper forum to make determinations upon all the
issues which had been raised in the Lands Tribunal was the
High Court of Zambia. Accordingly, we allowed the appeal and
remitted the matter to the High Court for the purpose of having
that court make appropriate determinations upon the issues
which had been purportedly raised in the Lands Tribunal.
Following our judgment as adverted to above, the 2nd Appellant
decided, administratively, to cancel the certificate of title in
respect of the Commercial Stand which had been issued in
favour of the 1st Respondent. Thereafter, the 34 Respondent
proceeded to place an advertisement in the “Times of

Zambia” inviting “interested individuals or organisations
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4.4

4.5

capable of developing Stand No. 22756, Lumumba Road,
Lusaka” to apply. In this regard, interested parties were
invited to obtain Application Forms from the 3rd Respondent’s
offices for the purpose we momentarily adverted to.

It is worthy of note that the 1st and 2nd Respondents were
separately written to and specifically invited to attend the
interviews for the Stand in question. In their reaction to the
invitation, the 1st Respondent’s advocates informed the 2nd
Appellant that, on account of having travelled overseas, the
Managing Director of the 1st Respondent could not be available
to attend the interviews on the date which the 3rd Respondent
had appointed. For completeness, the 1st Respondent’s
Advocate was also not going to be available on the date that
had been appointed for the interviews in question on account
of a prior Court engagement.

Having regard to the issue adverted to in 4.4 above, the 1+
Respondent’s advocates sought to have the 374 Respondent put
off the interviews alluded to in the preceding paragraph until
after the return of the 1st Respondent’s Managing Director from

OVErseas.
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4.6

4.7

5.0

8.1

The 3t

Respon

Respondent could not, however, accede to the Ist

dent’s request and decided against postponing the

interviews alluded to in 4.4 above.

Subsequently,

(that is, upon being prompted) the 3t

Respondent informed the 1st Respondent’s advocates about the

interviews having proceeded on the date which had been

original

ly appointed for the purpose.

Those interviews

culminated in having the Commercial Stand offered to the 2nd

Respondent.

DISPUTE PERSISTS, ENTERS HIGH COURT

The development in 4.7 did not sit well with the 1st Respondent

who, in
Court s

5.1.1

5.1.2

consequence, decided to launch an action in the High

eeking the following substantive relief:

“la) an order that the allocation of the property in dispute
by the Commissioner of Lands (2" Appellant) to the [2nd
Respondent] be declared null and void and that the [1st
Respondent] is entitled to be offered the same property

(b) An order that the 2nd¢ Appellant should invite [the 1<t
Respondent] for interviews on the proposed investment on
the property and the development already existing on the
property”.
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6.0

DECISION OF THE HIGH COURT
6.1 Following the hearing of the matter, the dealing High Court
Judge (Musona, J) declined to grant the relief which the 1st
Respondent had sought essentially reasoning that the fact of
the 1st Respondent’s Managing Director having been away had
not totally incapacitated the 1st Respondent given that it was a
Limited Company that enjoyed separate legal existence from its
shareholders and directors and that the 1st Respondent could
have nominated another representative to attend the interviews

on its behalf.

7.0 15T RESPONDENT APPEALS TO COURT OF APPEAL

7.1 The 1st Respondent was not satisfied with the outcome before

Musona, J and decided to escalate matters to the Court of

Appeal

1.2

The Court of Appeal readily accepted the 1st Respondent’s

position and totally discounted the reasoning of Musona, J as

regards the legal distinctness of the 1st Respondent from its

shareh

olders and directors. The Court of Appeal further

reasoned that:

“You cannot force a party to send alternative people
when they knew and understood on their part who was

best suited to attend to the matter”.
J8




The Court of Appeal questioned the 3@ Respondent’s wisdom
in refusing to accommodate the 1st Respondent’s request to
postpone the interviews earlier referred to in this judgment.
According to the Court Appeal,

“IT]he failure to afford the [1st Respondent] an interview
was improper and irregular and gave the 274 Respondent

an undue and unfair advantage....”

According to the further reasoning of the Court of Appeal,
Musona, J had misapprehended facts and made findings
which were perverse.

The Court of Appeal accordingly allowed the appeal and
ordered that fresh interviews for the purpose of determining
which entity the Commercial Stand should be offered to be
arranged by the 2nd Appellant and that only the 1st and the 2nd
Respondents should be interviewed for the Stand by a different
Panel.
APPEAL TO THIS COURT

The Appellants were dissatisfied with the judgment of the
Court of Appeal and have now appealed to this Court on 3

grounds which have been couched in the following terms:

8.1.1 The Court below erred both in law and fact when it held

that the failure to afford the 1st Respondent an interview
19




9.0

8.1.2

8.1.3

PARTIE;
COURT

9:.0-1

9.0.2

was improper and irregular and gave the 2n¢ Respondent

on undue and unfair advantage.

The Court below erred in both law and fact when it

[Ordered] that the 1st Respondent and the 2"¢ Respondent

and not anyone else be interviewed by a different panel on
a date to be agreed by the parties through their respective

advocates.

The Court below erred in both law and fact when it held
that the 2n¢ Appellant should bear the costs both in the
Court of Appeal of Zambia and the High Court for Zambia
on account of having been the architect of the confusion in

this matter.

S’ RESPECTIVE ARGUMENTS ON APPEAL TO THIS

While the Appellants and the 1st Respondent filed their
respective Heads of Argument supporting/opposing
the appeal, no like Arguments appear to have been filed
on behalf of the 2rd and 3rd Respondents. At any rate,
none of the latter parties’ Arguments are on the Record
of Appeal.

Before we take a dive into laying bare the Arguments
which the two sides to the debate which this appeal
necessarily involves, we feel constrained to address, at
once, a pertinent issue which the learned Counsel for

the 1st Respondent fronted as he set about to project
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9.0.3

9.04

and canvas the Arguments which, he opined, lent
oxygen to the position which the 1st Respondent has
adopted in this appeal.

To be clear, before the first Respondent’s Counsel could
take a dive into his Arguments, he called our attention
to and fronted the contention that the admission of this
appeal into this Court was buoyed by the two grounds
which the single member of this Court who had
entertained the application for leave had highlighted,
namely, grounds one and two. This, according to
Counsel, was evident from the Ruling of the single
judge at Pages 14 to 28 of the Record of Appeal,
specifically at Page 27.

We pause here to observe that we are in agreement with
learned Counsel for the 1st Respondent that this appeal
ought to have been confined to the two grounds
namely, grounds one and two, which had blessed it
with the necessary oxygen to be admitted into this
Court. Indeed, if any authority be required for the

above position one need not look farther than our oft-
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