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IN THE HIGH COURT OF ZAMBIA ___7gLIC OF 7 2021/HP/0988

g = £AM;
AT THE PRINCIPAL REGISTRY, W ””‘w
— PRINCIPAL_

HOLDEN AT LUSAKA
0| 24 JuL o ]] i

(Civil Jurisdiction)

BETWEEN:

REGISTRY 1

yal
0
. BOX 50067, LUSES

PAUL MARTIN STEELE PLAINTIFF
AND

COMMISSIONER OF LANDS 1st DEFENDANT
ATTORNEY GENERAL 2nd DEFENDANT
ADAM MAQBUL PATEL 3rd DEFENDANT
NADEEM YOUSUF 4th DEFENDANT
THEMBANI MOYO 5th DEFENDANT
KENNEDY MPHANDE 6th DEFENDANT

BEFORE HON MRS JUSTICE S. KAUNDA NEWA IN CHAMBERS THIS 24" DAY
OF JULY, 2024

For the Plaintiff : Mr. L. Mwamba and Mr. M. Chungu, Messrs
'~ Mwamba & Milan Advocates
For the 1st & 2nd Defendanits : No appearance

For the 3 Defendant : Mr. J. Zimba and Mr. C. Nyimibili, Messrs Makebi
Zulu Advocates

For the 4th Defendant . Mr. S.K Simwanza, Messrs Steve Osborne Advocates

For the 5" Defendant . No appearance

For the 6t Defendant . Mrs M.C Chilufya, Messrs Mosha and Company
RULING

CASES REFERRED TO:

Sharp v Wakefield 1891 AC 17

Collett v Van Zyl Brothers Limited 1966 ZR 65

Nedson Nzowa v Peter Chintala Appeal No 2 of 2002

Generai Nursing Council of Zambia v Inutu Milambo Mbangweta 2008
Vol 2 ZR 105

Polythene Products Zambia Limited v Cyclone Hardware and
Construction Limited & the Attorney General 2012 Vol 3 ZR 396
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6. Attorney General v Ambex Clothing Manufacturer’s Limited Appeal No
134 of 2013

7. Yakub Mulla and others v Mohammed Jabi Appeal No 75 of 2016

8. Faramco Limited v Camel Freight & others Appeal No 136 of 2016

9. Union Gold (Zambia) Limited v The Attorney General SCZ No 141/2016

10. Goldman Insurance Limited v Indo Zambia Bank Limited Appeal No
35 of 2020

11. Aaron Chungu v Peter Chanda and others SCZ/08/02/23

LEGISLATION REFERRED TO:

1. The High Court Rules, Chapter 27 of the Laws of Zambia

OTHER WORKS REFERRED TO:

1. Halsbury’s Laws of England, 4th Edition Re-Issue Vol 10
2. Zambian Civil Procedure: Commentary and Cases by Patrick Matibini,
Vol 2 2017, Lexis Nexis

1. INTRODUCTION

1.1 This Ruling is on an application for an Order whether costs are
payable by Paul Martin Steele the Plaintiff herein, in this
matter. In support of the application, Paul Martin Steele filed
Skeleton Arguments in support of his position on the question
of costs on 6t June, 2024. Adam Maqgbul Patel filed Skeleton
Arguments in support of his position on the issue of costs on
18th June, 2024. The rest of the Defendants did not file any
Skeleton Arguments.

1.2 Paul Martin Steele filed Skeleton Arguments in reply on 28th
June, 2024.

2. BACKGROUND

2.1 Paul Martin Steele commenced this action on 23rd August,
2021, by Writ of Summons which was accompanied by a
statement of claim and the other documents. The documents

were amended on 25th February, 2022, 19th August 2022 and
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7th March, 2023 respectively. The claims that were sought in

the action were as follows;

1,

i.

il

.

v.

A declaration that the Commissioner of Land’s
purported re-entry of Subdivision No 1 of Farm 4301
and Subdivision No 3 of Farm 4301 Lusaka was

irregular/ unlawful and therefore null and void.

A declaration that Paul Martin Steele has not
breached any term or condition of the Lease upon
which Subdivision No 1 of Farm 4301 and
Subdivision No 3 of Farm 4301 Lusaka was

alienated to Paul Martin Steele.

A declaration that the purported re-entry and re-
allocation of Subdivision No 1 of Farm 4301 and
Subdivision No 3 of Farm 4301 Lusaka by the
Commissioner of Lands was unlawful and therefore

null and void.

A declaration that the decision by the Commissioner
of Lands to offer or re-allocate Subdivision No 1 of
Farm 4301 and Subdivision No 3 of Farm 4301
Lusaka to Adam Magbul Patel, Nadeem Yousuf,
Thembani Moyo and Kennedy Mphande was
unlawful and unjustified.

A declaration that Adam Magbul Patel, Nadeem
Yousuf, Thembani Moyo and Kennedy Mphande
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acquired Subdivision No 1 of Farm 4301 and
Subdivision No 3 of Farm 4301 Lusaka fraudulently.

vi. An Order that the Lands Register for Subdivision No
1 of Farm 4301 and Subdivision No 3 of Farm 4301
Lusaka be rectified by the removal of the certificates
of re-entry registered against the said properties and

reversion of the properties to Paul Martin Steele.

vii. An Order for the cancellation of the certificates of title
issued to Adam Magbul Patel, Nadeem Yousuf,
Thembani Moyo and Kennedy Mphande.

viii. An injunction, restraining Adam Magbul Patel,
Nadeem Yousuf, Thembani Moyo and Kennedy
Mphande, whether by themselves, their agents,
servants or otherwise howsocever from interfering
with Paul Martin Steele’s quiet possession and
enjoyment of right to the said properties, and from
dealing with the properties in any manner and/or
from doing the following acts, namely, clearing,
building or erecting any structures on the said

properties.
ix. Further or other relief; and
X - Costs.

2.2 Appearance and Defence was filed together with the other
requisite documents, and thereafter, Orders for Directions

were issued. Trial dates were later issued after the parties
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complied with the said Orders for Directions. Then on 16th
May, 2024, Paul Martin Steele filed an application to
discontinue the proceedings pursuant to Order 17 Rule 1 of
the High Court Rules, Chapter 27 of the Laws of Zambia,
and he further applied that the parties be heard on an
application for costs.

The Order granting leave to discontinue the proceedings was
granted on the said 16th May, 2024, and when the application
for costs came up on 23rd May, 2024, Counsel for Paul Martin
Steele applied that the parties be allowed to file Skeleton
Arguments on the issue of costs following the discontinuance
of the matter. All the parties who were present being agreeable,
I directed that Paul Martin Steele files his Skeleton Arguments
by 7th June, 2024, and that the rest of the parties should file
their Skeleton Arguments in response by 21st June, 2024.
Paul Martin Steele was directed to file Skeleton Arguments in
reply by 28th June, 2024, and [ would thereafter, deliver the
Ruling on the application, based on the documents that would

have been filed.

3. DECISION OF THIS COURT

3.1

3.2

I have considered the application, and the Skeleton Arguments
which were filed in support of and against the Order for costs
against Paul Martin Steele.

PAUL MARTIN STEELE’S SKELETON ARGUMENTS

Citing Order 40 Rule 6 of the High Court Rules, Paul Martin
Steele in his Skeleton Arguments, submitted that costs are in

the Court’s discretion, and that such discretion must be
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exercised judicially. Reliance was placed on the case of Collett
v Van Zyl Brothers Limited (2) stating that the Court of Appeal
in that matter, held that:
“The award of costs is thus discretionary in the trial
Judge but there are certain canons to which the trial
Judge must conform in exercising his discretion.
There is a similar discretion in England exercised by
the Judge under the Judicature Act 1925, s. 50 (1)
and the Supreme Court Costs Rules, 1959, r. 2 (5). In
the notes appearing under the Rubric, 'Discretion to
be exercised judicially' at p. 1999/218 of the 1966
Annual Practice, there appears the following
passage:
' Wide though the discretion is, it is a judicial
discretion and must be exercised on fixed
principles, that is, according to rules of reason
and justice . . . and the exercise of discretion
even by a Judge sitting alone must be justifiable
. . . Where there are no materials on which the
Judge can exercise his discretion, he is not
Jjustified in depriving a successful party of his
costs . . . the materials must be those in
evidence in the case . . ."”
Further reliance was placed on the case of General Nursing
Council of Zambia v Ingutu Milambo Mbangweta (4 which
reiterated the decision in the above case. The argument was

that an award of costs is specific to the circumstances of each






















































