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1. INTRODUCTION

1.1. This action was commenced by way of writ of summons and

statement of claim dated 24t May, 2021. The Plaintiff

commenced this action seeking the following reliefs:

i.
ii.

iii.
iv.

vi.

damages for negligence;

payment of the sum of ZMW 77,406.28 being the
total outlay for the replacement of roof tiles on the
property;

special damages in the sum of ZMW 25,000

any other relief as deemed appropriate under the
circumstances;

interest on all sums found due as provided at law;
and

costs of and incidental to these proceedings.

2. PLAINTIFF’S CASE

2.1. The statement of claim shows that both the Plaintiff and

2.2,

Defendant are companies incorporated under the Companies

Act No. 10 of 2017 of the Laws of Zambia. That the Defendant

primarily carries out the business of building project

management, property improvement and generally is a

building contractor.

The Plaintiff pleaded that on a date unknown but in the last

week of July, 2020, the Plaintiff, through its Managing

Director, contacted the Defendant regarding the replacement
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of one side of the roof at the Plaintiff’s premises situate at
House No. 2, Plot No. 19070, Lukasu Road, Lusaka (“the
property”). It was stated that the Defendant’s Managing
Director, his quantity surveyor and a foreman went to inspect
the said property and advised that the aged roofing tiles could
be replaced and that the Defendant company could do an
excellent and satisfactory job of replacing the aged tiles. That
the Defendant, through its Managing Director, represented
that once the roofing tiles were replaced, there would be no
leakage inside the property for at least 20 years and that on
the backdrop of the assurances rendered by the Defendant,
the Plaintiff was satisfied that the Defendant Company could
expertly replace the aged roofing tiles on the property.

The Plaintiff went on to plead that the Defendant issued a
quotation amounting to K77,406.28 being the total amount
required for the repair of the aged roofing tiles and that the
Plaintiff paid K38,703.14 representing 50% of the total repair
cost as quoted. Further that the Defendant advised the
Plaintiff to get 400 roofing tiles from Harvey tiles which it did

at the beginning of September, 2020.
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2.4. It was pleaded further that the Defendant went on to remove

2D

the old tiles and replaced them with the 400 new tiles as
recommended which work was completed by the Defendant
at the end of September, 2020. The Plaintiff stated that upon
completion of works, it noticed that the roof replacement was
not done to perfection as the roof had spaces/gaps in
between. The Plaintiff averred that it got in touch with the
Defendant’s Managing Director to formally complain of the
poor workmanship. That the Plaintiff, however, went ahead
to make final payment of K38,703.14 being the outstanding
balance based on the representations made by the
Defendant’s Managing Director that the Defendant would
correct any defects regarding the contract.

It was the Plaintiff’s plea that when the rainy season started,
the property flooded with rain water seeping through the
replaced roofing tiles. That the floods were caused by the
negligent acts of the Defendant and their failure to exercise
due care and skill in the reparation of the roofing tiles. The

Plaintiff pleaded that it was an express or alternatively an
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implied term and condition of provision of services by the
Defendant that the Defendant warranted:

a) that it would exercise all reasonable care and skill,
as a building contractor in and about the
replacement of the aged roofing tiles on the
Plaintiff’s property;

b) that it would prepare all necessary plans and
specifications for the replacement of the aged
roofing tiles;

c) that for the purposes of such preparations, that it
would carry out all the usual and necessary
surveys, examinations and inquiries;

d) that it would superintend the carrying out of the
work of replacement of aged roofing tiles on the
Plaintiff’s property.

The Particulars of the negligence include:

a) failure to close or in any professional way prevent
numerous gaps in the adjoining roofing tiles;

b) failure to provide any proper or sufficient, means of
preventing leakages;

c) failure to superintend the replacement of the aged
roofing tiles or to remedy the absence thereof;

d) failure to exercise the required skill and care in the
replacement of the roofing tiles.

2.6. The Plaintiff went on to plead that upon informing the
Defendant of the flooding, it proceeded to send its carpenters
to re-work the roof, but that every time it rained the roof still
leaked. That as a result of the Defendant’s negligent acts and

the failure to exercise due care and skill, the Plaintiff has
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2.7,

suffered damage to its property. The particulars of damage
include:
a) damaged ceiling boards on one side of the
property;
b) damaged interior walls;
c) stains on the walls of one side of the property;
d) washed out mortar.

The particulars of special damage include:

a) replacement of damaged ceiling board in the sum
of ZMW 17,000
b) repainting of the damaged interior walls in the
sum of ZMW 8000.
The Plaintiff averred that the Defendant has refused to accept
liability for the poor workmanship of the newly fitted 400 tiles
and has instead put blame on the Plaintiff’s refusal to enlarge
two valley gutters on the veranda extension and the slope of
the roof on the property being below the recommended
average as per Harvey Tile specifications. That the
aforementioned problems were never and have at no point
been indicated to it by the Defendant at the outset of the
works. That the Plaintiff has lost various opportunities

business or otherwise by loss of use of the property in a

manner that would represent to potential interested parties
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3. L.

that it is safe and purpose worthy. The Plaintiff pleaded that
the Defendant’s workmanship was never satisfactory and
that the Defendant breached its duty of care and skill under
the scope of work they were engaged to do.

DEFENDANT’S CASE

The Defendant filed its defence on 22nd February, 2022. It
stated therein that the Defendant is well equipped to provide
effective and professional property consultancy services. In
relation to the case the Defendant averred that the Plaintiff,
through its Director, contacted the Defendant company
regarding the replacement of the roof tiles on the property in
issue in the last week of May, 2020, and not July as alleged.
That after assessing the said roof top, it was discovered that
the roof had been renovated and worked on before the
Defendant was engaged to replace the roof tiles. Further that
the Plaintiff approached Harvey Tiles who advised it to
replace the roof by purchasing 400 roofing tiles from Harvey
Tiles. The Defendant pleaded that the Plaintiff also engaged
it to check and adjust as necessary the bearer timbers to

ensure that any depressions on the roof were corrected.
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3.2. The Defendant denied making any warranties to the Plaintiff
and further averred that no instructions were ever given in
writing or verbally by the Defendant’s engineer or any other
person duly authorised by the Defendants for any work,
labour or materials. The Defendant also denied having
advised the Plaintiff to buy 400 roofing tiles as that advice
was sought from Harvey Tiles. The Defendant went on to
state that the works done on the project were perfect and that
there were no spaces as alleged by the Plaintiff. That the
Defendant exercised due care and skill in the reparation of
the roofing tiles and even went as far as advising the Plaintiff

that the cause of the leakages was attributed to valley gutters

but that regrettably, the Plaintiff refused to adhere to the
advice given to them. Further that the Plaintiff’s Director was
also advised that the property needed bigger downpipes for
serious storms or heavier than usual rainfall over short
periods. The Defendant stated that it informed the Plaintiff
that the two valley gutters on the veranda extension would
be a constant source of leakages and therefore there was

need for them to be enlarged. That the Plaintiff did not heed
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3.3.

-

any of the advice given to it by the Defendant. The Defendant
averred that its carpenter did attempt on several occasions
to rectify the valley gutters which were a source of the
leakage.

The Plaintiff denied liability and averred that the Plaintiff is
not entitled to any of the claims sought as it refused to adhere
to the professional advice that the Defendant gave. That the
services of the Defendant company were performed to
perfection and that the workmanship was professionally and
satisfactorily done with due care and skill.

PLAINTIFF’S REPLY

The Plaintiff in the Reply dated 15t March, 2022, pleaded
that the Defendant was engaged as an expert to carry out the
works in issue and that it was on their recommendation that
400 roofing tiles were purchased. It was averred that during
cosmetic repairs to the roof, the Defendant’s technician
advised that the leakages were due to gaps between the
adjoining tiles and did not have anything to do with the valley
gutters which had been in existence since 2014. That there

were no leakages through the valley gutters since its
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5.1.

existence. The Plaintiff also pleaded that the leakages were
not as a result of the valley gutters, small collection boxes or
small down pipes as the same have no relevance to the
leakages and are away from the ending walls.

EVIDENCE AT TRIAL

The Plaintiff’s witness statement was filed on 20t July, 2022.
PW1, Rajagopalan Kothandaraman, the Managing Director in
the Plaintiff company, testified that he occupies the property
in question and that during his stay at the premises, he
noticed that the roofing tiles on one part of the house were
aged and needed to be replaced. PW1 stated that prior to

engaging the Defendant, there was no leakage or flooding at

the property. The witness gave evidence that around July,
2020, he contacted the Defendant to inquire about roof
replacement at his premises. He stated that the Defendant,
through its Managing Director, agreed to visit the premises
to conduct an assessment to ascertain what was required for
repairs. Upon inspection, PW1 testified that the Defendant
made recommendations and issued a quotation amounting

to K83,206.29 which was finally negotiated to K77,406.28.
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5.2.

That a 50% down payment was made by the Plaintiff to the
Defendant amounting to K38,703.14, on 7th August, 2020.
Further that the Plaintiff proceeded to buy 400 tiles from
Harvey Tiles relying on the advice given it by the Defendant.
PW1 went on to testify that after the 1st instalment was paid,
the Defendant undertook works to the premises and that on
19th August, 2020, the Defendant’s carpenters stated that
they had completed the job and requested that a senior staff
member inspect the works to check if all roofing tiles were
fixed firmly and to ensure that there were no gaps. It was his
further evidence that on 8th October, 2020, the Plaintiff
proceeded to make the second payment on the backdrop that
the works had been completed to perfection. That, however,
the roof began leaking during the rainy season on the side
where the roofing tiles had been replaced by the Defendant.
PW1 testified that this was communicated to the Defendant
and that the Defendant’s carpenter tried to rectify the
problem but in vain. The witness stated that he was then
informed that the flooding was due to blocked down pipes

which were consequently cleaned but that even after cleaning
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5:3.

5.4.

them, the flooding to the property continued. PW1 testified
that the fixing of the tiles was not properly done by the
Defendant resulting in the leakages as shown in the
Defendant’s bundle of documents. That the Defendant has
continued to attribute the leakages to different problems as
seen in its defence. PW1 testified that the said problems were
never indicated to the Plaintiff and that the Defendant is
merely using them as excuses for the poor workmanship
exhibited by it and its persistent failures to rectify the
problem. PW1 testified that the Defendant owed it a duty to
replace the roofing tiles in a professional manner especially
that the full amount was paid. He prayed that the claims
sought by the Plaintiff be granted by the Court.

When the matter came up for trial on 12t January, 2023,
PW1, applied for his witness statement and bundle of
documents to be produced as part of his evidence. There was
no objection from the Defendant.

Under cross-examination, PW1 told the Court that he is a
mechanical engineering graduate with a post graduate in cost

and management accounting. He also told the Court that he
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3.5.

is the Managing Director in the Plaintiff company. He stated
that the Plaintiff is not involved in the construction business.
In relation to the case, PW1, testified that although he
noticed that the roofing tiles on one side of the property were
aged, he did not produce any evidence to show that. PW1
admitted that quotation No. 2020/ 15 dated 5t June, 2020,
at page 22 of the Defendant’ bundle of documents dated 12t
August, 2022, shows that it included the supply and
installation of valley gutters at the cost of K 1426.91. PW1
also conceded that his witness statement, in paragraph 5,
states that a quotation was issued at a cost of K 83, 206.29
and finally negotiated to K77, 406.28. That the said quotation
was addressed to Mr Raman’s residence. Further, PW1
testified that page 1 of the Plaintiff’s bundle of documents
also shows a quotation received from the Defendant
addressed to Mr Raman’s residence for the replacement of
aged roofing tiles dated 7% August, 2020. He admitted that
the said quotation did not include valley gutters and was
quoted at K83, 206.29. He conceded that the 2nd quotation

did not refer to valley gutters and admitted that there was a
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2.6,

recommendation that valley gutters be included for the whole
roof in the 1st quotation. PW1 testified that the Defendant did
undertake the works and installed 400 roofing tiles as
agreed. PW1 admitted that the messages dated 25t
November, 2020, were from him. PW1 read the message at
14: 32 which read as follows:
“If rate of discharge from collection box is not high
enough then you will get back up of water in the
valley gutter and it will enter under the tiles. Anyway
its your decision so I have told them.”
PW1 went on to testify that the cause of the leakages and
flooding was because the fixing of the tiles was not done
properly by the Defendant. PW1 conceded that he did not
accept the Defendant’s advice to enlarge the downpipes.
When referred to paragraph 3 of the letter dated 1st April,
2021, at page 17 of the Defendant’s bundle of documents,
PW1 testified that he was never advised that the two valley
gutters on the veranda extension would be a constant source
of trouble as stated in the contents of the said letter. He,

however, admitted that under paragraph 6 of the same letter,

the Defendant did advise him on the importance of valley
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5.8.

gutters but that the contents of the said letter are still
incorrect. PW1 conceded that there was no proof that the
floods were caused by the negligent acts of the Defendant and
their failure to exercises due care and skill in the reparation
of the roofing tiles as pleaded in the statement of claim. He
also testified that he had no evidence to quantify the
damages.

In re-examination, PW1 testified that from Mid-November,
2020, to the end of March, 2021, there was flooding and that
he had to engage third parties to work on the leakages. The
Plaintiff closed its case.

In its defence, the Defendant filed two witness statements
dated 12t August, 2022. DW1, Festus Ntinda, a quantity
surveyor in the Defendant company told the Court that he
had worked in the Defendant company for 26 years. With
regards the case, DWI1 testified that he was aware that
sometime in 2021, the Plaintiff’'s Director contacted the
Defendant’s Managing Director to replace roof tiles on the
Plaintiff’s property situate at House No.2 Plot 19070, Lusaka.

He stated that on 29t May, 2020, he, in the company of Mr
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Ian Thurai Ratnam, the Director in the Defendant Company
and Mr Kingsley Makala, a carpenter and building foreman
in the Defendant Company, went to assess the requirements
of the roof replacement works to be undertaken on the
property in issue. That after the assessment, Mr Makala
issued a quotation to PW1 dated St June, 2020, which
quotation included the supply and installation of a gutter
valley which brought the estimated cost to K311,616.36. The
witness testified that PW1, however, requested for another
quotation for fixing the roof to existing timber patterns based
on a portion of the roof with only 400 tiles as opposed to the
items indicated in the first quotation. That after the 2nd
quotation was issued, the Defendant’s carpenters moved
onto the premises to fix and install the 400 roofing tiles. He
stated that PW1 requested the Defendant’s senior staff to
inspect and check if the carpenters had fixed all the roofing
tiles firmly after the installation. DW1 testified that he
inspected the roof works and they were properly done but
that PW1 did not inspect the roof after the Defendant

completed the work.

J16



5.9. DWI1 testified that it came as a shock when the Defendant
received a call that the property was flooded with water. The
witness told the Court that PW1 was advised by the
Defendant on numerous occasions to the effect that the main
cause of the floods was attributed to the valley gutter which
needed to be enlarged. That by letter dated 26th April, 2021,
the Defendant explained the cause and expressed its
intention to repair. DW1 explained that the Defendant
advised PW1 that the slope of the roof at preparation of the
roofing tiles was below recommended slope as per Harvey
Tiles specification and to rectify the same, they needed to seal
the gutter together with surrounding tile edge to prevent any
backflow occurring. That the Plaintiff, however, rejected the
advice.

5.10.At trial, during cross-examination, DW1 testified that the
first quotation issued by the Defendant was addressed to
PW1 although there is nothing to show that it was received
by PW1 as it was sent by email. DW1 conceded that of the
emails documented on record, none show the first quotation.

DW1 testified that after assessing the premises the issue of
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valley gutters was included in the quotation and
communicated to PW1 but that there was no evidence that
the said quotation was received by PW1. The witness testified
further that the Defendant commenced works after they were
paid. That works were commenced despite PW1 rejecting
works to be done on the gutters and that the Plaintiff only
paid for the replacement of the tiles and not the valley
gutters. He testified that he did not know that the failure to
enlarge the gutters would cause problems in the future. DW1
testified that according to the first quotation, the Defendant
was to supply and install angle ridges at K1,272.51 and
supply and install valley gutters at K1426.91 bringing the
total to K 2,699.42. DW1 testified that he did not know
whether or not PW1 would pay that nominal amount. He also
admitted that the failure to supply and install these two items
led to the leakages. The witness re-iterated that PW1 was
supposed to inspect the works upon completion but that he

did not.
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S.11.Under re-examination, DW1 testified that the 2nd quotation
was re-negotiated to remove the valley gutters which the
Defendant had advised the Plaintiff to put.

5.12.DW2, Kingsley Makala, in his witness statement stated that
he is carpenter and building foreman and that he has been
working for the Defendant for 10 years. DW2 testified that he
went to the Plaintiff’'s premises to assess the roof and
determine what would be required to successfully install the
roofing tiles. DW2 proceeded to give evidence of how they
replaced the roofing tiles. He testified that after removing the
old roofing tiles, the Defendant’s personnel proceeded to
straighten and change some timber members where the tiles
were to sit, insulated the roof with sisalation thermal
insulation which helps to cool the house. That they then laid
the tiles which job took them two weeks to finish.

5.13.DW2 testified that on 18th November, 2020, he received a call
from PW1 informing him that there was a flood in the house.
That when he went to the property to check, he found that
the gutter and downpipe were unable to discharge the water

fast enough. He testified further that the Defendant’s
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director, whom he had gone with, advised PW1 to get bigger
downpipes for serious storms or heavier than usual rainfall.
DW?2 further stated that he also advised PW1 to redress the
gutter valley by making an opening so that the water can
discharge faster but that PW1 refused. DW2 testified that he
went back the following day to seal the roof with silicon
sealants, roof sealants and place membranes to redress the
gutter. That PW1, however, asked them to remove the
membrane and silicon sealant that was placed on the roof on
grounds that it was a temporary solution to the problem as
they would only protect the roof for a week. He testified that
PW1 advised the Defendant to just clip the side sheets and
that he would ask a former employee of the Defendant to do
the job. That they removed the membranes as instructed.
5.14.DW2 testified that he continued to receive calls from PW1
about the leaking roof and that the Defendant tried to rectify
the defects on several occasions. That despite all the advice
given, PW1 was still adamant about the solutions given.
5.15.Under cross-examination, DW2 testified that he had worked

as a carpenter for 21 years and that he worked on the
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property in issue. He testified that the roof was not leaking
when they started the works although he did not have proof
to that effect. DW2 told the Court that before they started the
works, they assessed the premises and after the assessment
there were a number of requirements to do the works. The
witness told the Court that the roofing tiles were not replaced
because they were old, but because there were leakages and
membranes in each joint. He testified that there is a sealant
that is used when the roof is leaking to cover and seal
leakages and the membrane was old and made the roof look
old. That when they went to assess the premises, there were
no leakages because there was no rain at the time. He re-
iterated that the Defendant was engaged because there were
leakages on the roof so they could change the roofing.
5.16.DW2 testified further that he was not the purported engineer
that went to inspect the works afterwards although he was
the one referred to in messages dated 19/08/2020 at 16:38
and 22/08/2020 at 09:04, in the defendant’s bundle of
documents. He testified that the Defendant’s Director, who is

an engineer, went to inspect the works. That he was not
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aware that the Court did not have the Defendant’s Director’s
credentials.

5.17.DW2 testified that the leakages were attributed to the
flooding of rain water after the roofing tiles had been
replaced. DW2 testified that he did not notice gaps in the
roofing or that the bitumen had melted. DW2 re-emphasised
that the leakages were as a result of the valley gutters which
were flooding as they had an abnormal length. He testified
that the valley gutters were in the sitting room where there is
a verandah joined to the main roof. That the roof tiles were
replaced around the bedroom, sitting room and dinning room
areas.

5.18.DW2 went on to testify that according to paragraph 14 of the
witness statement, he sealed the roof and placed membranes
to redress the gutter. The witness conceded that redressing
the gutters should have fixed the leakage problem. DW2
testified that the leakages continued because PW1 asked
them to remove the membranes they had placed to redress
the gutters. That PW1 asked them to remove the said

membranes on grounds that it was a temporary measure.
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DW?2 explained that when there is a heavy down pour, the
down pipes fail to discharge the water, and as a result, the
water overflows into the house which is why they redress the
valley gutters on the edges with membrane roof seal to stop
the water from leaking into the house. That from experience,
he could tell that the leakage was coming from the valley
gutters. DW2 conceded that it was true that the Plaintiff had
suffered damage as a result of the flooding. He stated that he
did not know why the Defendant went ahead to undertake
the works when the Plaintiff had refused the advice given it;
namely to have the valley gutters and downpipes enlarged.
DW2 also conceded that there was not only one defect
attributable to the valley gutters. That he did not try to rectify
the defects owing to his poor workmanship. That although he
(DW2) referred to a Mr Njobvu going to fix the leakages, the
said Mr Njobvu was not going to be called as a witness.
5.19.When re-examined, DW2 testified that the leakage problem
persisted because the Defendant could not rectify the

problem on the valley gutters.
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