IN THE HIGH COURT OF Z 2023/HP/1845

AT THE PRINCIPAL REGIS
HOLDEN AT LUSAKA
(Civil Jurisdiction)

R}

BETWEEN:

DIPAK PANCHAL PLAINTIFF
AND

SURYA BIOFUELS LIMITED DEFENDANT

BEFORE HON MRS JUSTICE S. KAUNDA NEWA IN CHAMBERS THIS 30t
DAY OF SEPTEMBER, 2024

For the Plaintiff ~ : Mr. N. Bwalya, Messrs Chonta Musaila & Pindani Advocates
For the Defendant : Ms. P.S Maluti, Messrs Ituna Partners
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LEGISLATION REFERRED TO:

1. The High Court Rules, Chapter 27 of the Laws of Zambia
2. The Rules of the Supreme Court of England, 1965, 1999 Edition

OTHER WORKS REFERRED TO:

1. Odgers on Civil Court Actions: Practice and Precedents, 24tk Edition
2. Zambian Civil Procedure: Commentary and Cases Vol 1, by Patrick
Matibini, Lexis Nexis, 2017

1. INTRODUCTION

1.1

1.2

In an application which was filed on 24t May, 2024, the
Defendant, Surya Biofuels Limited seeks an Order of this
Court to amend its’ defence. The application was filed
pursuant to Order 18 Rule (1) of the High Court Rules,
Chapter 27 of the Laws of Zambia as read with Order 20
Rule 5 of the Rules of the Supreme Court of England,
1965, 1999 Edition and was supported by an affidavit and
a List of Authorities and Skeleton Arguments.

An affidavit in opposition and a List of Authorities and
Skeleton Arguments in opposition were filed on 26t June,
2024, by the Plaintiff, Dipak Panchal, while an affidavit in
reply was filed on 17t July, 2024.

2. BACKGROUND

2.1

Dipak Panchal commenced these proceedings on 19t
October, 2023, by Writ of Summons which was accompanied
by a statement of claim and the other requisite documents,
in which he claims:
i. Payment of the sum of US$5, 000.00 being withheld
salary arrears from January, 2023 to February, 2023;

ii. Interest thereon,
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iii. Costs of and incidental to the action.

Surya Biofuels Limited entered appearance and filed its’
defence on 6th November, 2023, and on 22nd January, 2024
Orders for Directions were issued. When the matter came up
for a scheduling conference on 8t May, 2024, Counsel for
Dipak Panchal informed the Court that they had complied
with the Orders for Directions.

Counsel for Surya Biofuels Limited on the other hand
informed the Court that they had not complied with the
Orders for Directions as their client had been out of
jurisdiction. It was stated that the client had since returned
and had given instructions that the defence which was
earlier filed be amended. Thus, Counsel asked the Court for
Two (2) weeks to file that application.

The application was granted, and as already seen the

application to amend was filed on 24th May, 2023.

3. SUBMISSIONS AT THE HEARING

3.1

3.2

SUBMISSIONS BY COUNSEL FOR SURYA BIOFUELS
LIMITED

At the hearing, Counsel for Surya Biofuels Limited stated
that they relied on the affidavit which was filed in support of
the application, together with the List of Authorities and
Skeleton Arguments. Further reliance was placed on the
affidavit in reply.

RESPONSE BY COUNSEL FOR DIPAK PANCHAL

In response, Counsel for Dipak Panchal submitted that in

opposing the application, they placed reliance on the



3.3

3.4

3.0

3.6

3.7

R4

affidavit in opposition together with the List of Authorities
and Skeleton Arguments in opposition.

In augmenting, Counsel stated that the reason for the
opposition, was that the reasons advanced for making the
application as set out in paragraph 6 of the affidavit in
support and paragraph 7 of the affidavit in reply were not
compelling, and neither did they offer any justification as to
why the General Manager for Surya Biofuels failed to provide
his lawyers with full instructions at the material time.

This it was stated, was because there are various modes of
communication that are available which could have been
used, such as e-mail, WhatsApp and messages.

Further reason for the opposition was stated as being that
reliance was placed on the case of Zambia Consolidated
Copper Mines Limited v Joseph David Chileshe (7) in
which the Supreme Court held that amendments are not
admissible if they prejudice a party as at the date of
amendment.

[t was stated that Dipak Panchal as at the date of the
amendment, had accrued a right of admission, as shown in
paragraph 11 of the affidavit in opposition, and in
compliance with the Orders for Directions, he had filed and
served witness statements and a scheduling conference
brief, which Surya Biofuels Limited had had occasion to
study and structure its’ defence accordingly.

With respect to the proposed defence which was exhibited as
‘SK1’, Counsel submitted that it showed that it was a
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complete overhaul of the initial defence. Contention was
made that this was contrary to the decision in the case of In
Re Chipata Rural Council, in which it was stated that
amendment under Order 18 of the High Court Rules is
justified in recasting a case, and not introducing a new
defence.

Note was made that in the Skeleton Arguments in reply, it
had been argued that the matter should be decided on its’
merits and not on technicalities. However, authority was
sought from the case of Access Bank Z Limited v Group
Five Zcon Business Park Joint Venture (12), stating that in
that matter, the Supreme Court held that justice also
required that the Court, and indeed all Courts, should never
provide succor to litigants and their Counsel who display
scanty regard for the rules of procedure.

It was also stated that it was noted in the said case, that
rules of procedure and timelines serve to make the process
of édjudication fair, just, certain and even handed. That
under the guise of doing justice through hearing matters on
their merits, Courts cannot aid in bending and
circumventing the rules, for laxity in the application of the
rules aids one side, and harms the innocent party who
abides by the Rules.

Counsel submitted that the above held true for Surya
Biofuels Limited, as it had not adhered to the Orders for
Directions. Therefore, the prayer was that the application be

dismissed with costs.













































