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INTRODUCTION
1.1 This is a Petition for-.?d'issolution of marriage which was

filed on 6% December _:..'_'2'023, pursuég_nt to the provisions of



section 8 and 9 (1)(b) of the Matrimonial Causes Act
No. 20 of 2007 on the ;round that the marriage has
broken down irretriev’ébly by reéé‘én of the fact that the
Respondent has behaved in such a';way that the Petitioner
cannot reasonably be expected to.liye with him.
Sections 8 and 9 (1) (b) of the Ma;_l;ﬁmonial Causes Act
provides that: p
“8. A petitior; Jor divbé‘ce may be
presentedj 'to the Cdi;.rt by either
party to a"marriage' é.n the ground
that the marriage has.. broken down
irretrieval:'i"'l-y.
9. (1) For pur‘pbses of seé‘ﬁon eight, the
Court hearing a petiti;n Sor divorce
shall not hold the quj;'riage to have
broken down irretrievé:l) ly unless the
petitioner sat‘tsf' ies the Court of one
or more of | the followtng Sfacts
(b) that the re:spondent has behaved in
such a d;ay' that | the petitioner
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cannot reasonably be expected to
live with tl:z_e respondent...”
1.2 Further, Section 9(2) of the Mgtrimonial Causes Act
provides that: ‘ |

“On a petition for divorce it shall be the

duty of the Cé;i-}'t to inquire so far as it
reasonably can‘,;}into the faq;.s alleged by the
petitioner and into any faéi;s alleged by the
respondent.” (é_ourt’s emphe{t‘.sis)
2.0 BACKGROUND | i
2.1 The Petition indicét_es inat the Petitioner is namely
Janet Mwaanga Ngoma whé ;X;as lawfully married to
the Respondent, Erﬁrﬁanuel Mdsauso Ngoma, on 20%h
December 2019 at the offié.e_-_.- of the Registrar of
Marriages, Civic Céntre in the: City and Province of
Lusaka of the Republic of Zambi.g.
2.2 Immediately after marfiage the ﬁérties lived as husband
and wife in Makeni 'il\:/laj oru Area 1r1 the City and Province

of Lusaka of the Republic of Zambia.
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2.3

2.4

2.5

2.6

2.7

2.8

The Parties last lived together as husband and wife in
Barlastone, in the-"'('-_i_ity and Prcii?ince of Lusaka of the
Republic of Zarbis,

Both the Petitionez_‘ and Respo'n_‘dent are domiciled in
Zambia.

The Petitioner is c@rreﬁtly uneéployed and resides in
Solwezi, North- Weé.ferr Provirnzt;:.e_ of Zambia whilst the
Respondent is curr'érdltly a Hum'a:lll Resource Manager at
G&H Logistics and runs his own Companies and he
resides in Barlaston'é- in the Cltyand Province of Lusaka
of the Republic of Z-'z;mbia. .-

There have been no; previous pr.pi:eedings in any Court
in Zambia or elsew‘}tlere, with reférenoe to the marriage
that are capable of | affecting its"v:.'_alidity or substance.
There are no pro'c.éedings confli‘.nuing In any country
outside Zambia which are in r-(.e_sf)ect of the marriage or
are capable of affeCﬁng its validi'ty or subsistence.

There are no children of the family now living to the

Petitioner and the Respondent. " )
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2.9 No agreement has, been made between the Petitioner
and the Respondeg’g in relation'_."to the maintenance of
either party to thes:ie'prr‘..teedings: or property sharing.

2.10 The said marriage. h_as broken df;Wn irretrievably.

3.0 THE PETITIONER’S CASE

3.1 The Petitioner alleges that -the_:‘;»marriage has broken
down irretrievablyas the Res—p_:blndent has behaved in
such a way that the Petitiohe.r._,}'cannot reasonably be

expected to live w1th the Respondent.

aid e

3.2 The Petitioner has.i."(:lied on Sé:ql:-%ion 8 and 9 (1) (b) of
Matrimonial Cai;;és Act, which provides that
irretrievable breakd;o;vn maybe f;roved by satisfying the
Court that the Respondent has ‘jpehaved in such a way
that the Petitioner:,: -_ or vice visa in the case of cross
petition, cannot livé_'iNith the Re__éi;ondent.

3.3 The Petitioner avéi's b particjulars of unreasonable
behavior herein a;e._ as follows...;"

i)  the Respo‘nc;ier_'lt has -'.Z-j'een inconsiderate
towards theh Pétitioner s;i;lce the inception of
the marriage to the e).'ct.;élnt that he did not
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ii)

ifi)

disclose to the Petitioner that he was on
ARVs until \fhe Petitioner found out on her
own in a m'c";_nth after th;wedding.

the Respon_:dént has been:-._' verbally, mentally,
psychologiégfly abusir_)é towards the
Petitioner su,_ch_that whéf_i the Petitioner got
pregnant for their chzld the Respondent
would lock up the Petztloner in the bedroom
and beat her up. |

the Respondent has ma;t‘ntazned a constant
pattern of . abuse datmg back to the very
inception of_ the r .amage ,1‘1_1 2020 and on one
occasion he;f.threw a bloc'lé and a metal chair
on the Petit.i:oner but miséed her. He however
held the Pet‘i_t'ioner by th'e__heck and shove her
head into river sand u-)‘}ELI'Ch was meant for
building a :;helter fora bar in the presence of
the Respoﬁaent’s worké}fs and further told
his worker:'s\ .nor to hsten and respect the
Petitioner ﬁor take instn;f‘:tions from her.
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)

in April, 2020 the parties had a
misunderst_t;;jrdmg because the Petitioner
did not we:'ar' a waist ré_d rope which was
given to her. by the Respo_ndent’s pastor, the
Respondent " got angry"'. to the extent of
packing thajﬁetitioner’s blbthes and took her
back to he.r.qunt’s hou§; in Matero North,
Lusaka. The Pef'tioner,é%ayed at her aunt’s
house for (':J'z;rer a month '-_'until church elders
and the Ré‘épondent went to pick up the
Petitioner &nd tool hér back to her
matrimonial: house and;_-l"le was charged to
pay the price of two cg;,_.i.)s before he could
take the Petitioner backj home but he only
paid for oné. ;

around Juﬁé 2020 thé }éespondent stopped
having sexual ihtercours; with the Petitioner
until after the Petitioner gielivered their child
in July 2020 Two days ._‘after the Petitioner
delivered, the Responcéént forced her to
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vi)

vii)

move out of the matrimqnial bedroom and
the Petition:e;r stayed in' the spare bedroom
for four mo-r'_‘iths until shé: decided to go back
to the rr.i:atri-rnf)nial -lg:'edroom but the
Responder{% ?ontinued toi__deny the Petitioner
her conjugil - rights and whenever the
Petitioner co;'Lfronted hirﬁ_"about it, he merely
said that ,_P}e had no affection for the
Petitioner. * |

the Respor?dent has on several occasions
returned h;gﬁe with r_‘é—éeipts for food he
never tookl_ﬁome as w"éill as with receipts
from dlﬂéi’ent lodgesﬁ .‘ and when the
Petitioner a,.éked about i.g,' he would tell her
that he did-..f:lot want thé~ marriage anymore
as he hated the Petitioner and he would
insult the ée.titfnner and her parents and
repeatedly ‘j‘ca-lled her a{nﬁiﬁaid.

when the Petitioner. confronted the

Respondent, he would télf.the Petitioner that

"8
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viii)

if she was -tired of his behaviour she should
pack her beg_iongings arg.'c:*l leave him alone.
until the Petﬁ.tioner left thé matrimonial house
and went to her aunt‘é.-house in Kafue in
January 20.?1.

after three'days a family;j =riﬁeeting was called
to reconcile’ éhe parties but the Respondent
openly sta;'zlf_':ej';d that he"::did not want the
Petitioner dr‘%ymore anc_% only wanted the
marriage to-fé:dme to an end The Respondent
forced the }?etitionef to‘: be on separation
having pac_:kéd all the;..lt"'belongings of the
Petitioner ‘and her children. The said
separation :l‘a'sted for a ébntinuous period of
nine months._' ‘

afterwards ° church elders called the
Petitioner’s %elatives fq:r‘t; a meeting at the
parties’ matrimonial H@ﬁse and it was
resolved thti:_lf the Petitioiier goes back to her
matn’monid.-’l home but the Respondent gave
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her conditioits that she shouldn’t be wearing
female trou:':s__.ers of all kinds and should
always wéﬁr wrapé and head wraps like
Responden%_’s late wzfe He further
commanded the Petitio‘n;zr to stop doing her
business of selling .school bags and
children’s cibthing whic’hf.was her means of
livelihood. il:his happeneéi on two occasions
and led the{?etitioner" to Z:;jse all her capital.

the Petitioﬁ;c%-went bdék::ﬂto the matrimonial
house but the Reéébndent sent the
Petitioner’sll children .al.l::)i.fly and said that
they shoulé?.not returri..-t.o the matrimonial
house becqﬁse he did th want to educate
them as tl{zléy had their:‘-..-. own fathers and
would rathé?'jeoﬁucate st;jéét kids. Thereafter
the Respor;dent left thé'z'matrimonial home
from 17:002_.'hours and 'ovr.lly returned home
around 02:4:5 hours in%f'_‘le morning without
any explangﬁon and :leﬁ‘;the house again at
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xi)

Xii)

10:00 hour; in the morning without giving
any expla;l&tions and returned home
around 13:()0 hours the next day without
any explanation and he.‘_giid not eat the food
that was s_;zzfyed at thez:i.’.'fmatrimonial home
and this co;tt;nued fo}' days

the Respor?dent has or'L':several occasions
told the Pétitioner’s aw;ty that he would
divorce the;-}}’etitioner and has someone of
his age to marry, the Régpondent has three
children d‘u'ring the 'é’_ybsistence of the
marriage but he has nogformerly informed
the Petition‘_er about the. 'c,:hildren.

in November 2021 the Respondent spent
days out ag_;din and hfé_ g;ve no explanation,
he did not_i answer thér.Petitioner’s phone
calls later. on when _A.j'.'_he answered the
petitioner’s;}ohon > calls,"ée told her that she
was irritating him and tl%LZat he was not her

husband. .= Afterwards " the Respondent
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X1it)

returned hbme and when the Petitioner
confronted }faim about it he said he cannot
just be ha;).ir_ag sexual fr__t‘fercourse with the
Petitioner alone and he cg'i'nnot just be eating
food prepared by the Petitioner alone.

the Respon_a"ent has beé}; very disrespectful
towards tf;e" Petitionen,. one account in
particular ';.I:.t_he ReSpoﬁdent called the
Petitioner “.cl?,'.‘:z,uhole” and he would always
pick quarre..igs with the P,etftioner. On several
occasions ;_i'the Pet_iti_b:ner called the
Responden-,f?s cell phoné- and other women
answered'fi‘-.. The Respéﬁdent continuously
insults the' Petitioner and calls her names

» i

like witch ifr;'the presergcie of his children as
well as his'_:f_n'ends and--his girlfriends. One
time in p_fq::r"ticular thgj; Petitioner found
sperms in the Respondé,;ét’s underwear and

he was shaved by other.:-.;uomen.
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xiv) the Respondent brought a phone for the

Xxv)

xvi)

Petitioner to.: use after which the Petitioner
discovered:_‘lthe phone bé;iénged to one of his
girlfriend ’s'.thus e Pétil%_‘l;‘.toner gave back that
phone to t'hé Respond_e;tt. Thereafter, the
Respondent took away %he Petitioner’s cell
phone from.hei' and ha"éi not yet returned it
up to now,l which has b_:;‘_{-éen a challenge on
the part of the Petitionerzfj'

in October"i’QOQ} the ‘P%-titioner discovered
that the Respondent pays school fees for
some child};en at their children’s school and
he uses the.-fam‘ily veﬁic-iéa to pick them from
their schm;lT and talé?_r;}.g them to their
respective hémes an__d I?hen the Petitioner
confronted .t.he Respo.néciient about it, he
merely gavé éxcuse and @;Old her that it is his
car thus deédes who us;;_.es it.

afterwards the Respoﬁd}ént discovered that

the Petitioner found out about how the
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Xvii)

Respondent;:-_; gives liffl‘s_ to his girlfriend’s
children to g.stnd from écﬁb'ol and when he got
home he beat the Petii.ioner with his fists
while she Lt;ds pregnani-‘Theraﬁer he got a
kitchen kmfe and almost stabbed the
Petitioner wzth it until they struggled and the
knife fell off However the Respondent
continued to_ beat the: Pe;itioner, he punched
her in thé -.'-stomach-' 'df;td ribs until she
managed t()_t_:':"get off his gnp and run into the
closet and lc;;:ked her'self'inside

the Respondent still broke the door handle
and the Petlttone run to the bathroom, later
on, when thé Responderjp-t calmed down the
Petitioner managed to sl’tp out of the house
and run off to Matero _Pq_iibe Station to report
the incident and she went to Matero Level
one Hosp;'éc_gl' where she got treated.
Thereafter ..":: the polioeja::t summoned the
Responden% and he pr.l'q;iised not to repeat
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xuitii)

the physicc-i;li violence. TLgo weeks after that
incident the Petition%a% miscarried her
pregnancy. : |

after the miscarriage the Petitioner fell sick
but the Ré,épondent néver showed any
compassidri, he would l.;e-,?"ave the house and
only return. home aroundiOé’:OO hours in the
morning wﬁiie drank _L'cév_ithout giving any
explanatio-rgt._;' ‘ |

around Febz‘gdry 2022 f.]iie Petitioner asked
the Respoﬁééant for bonjﬁgal rights but he
instead becf% up the Pet'it.i‘oner, strangled her
not until she managed "_i_o free herself from
his grip. Tfrt;gzreaﬁer, he ,-ic']ot her phone and
called Petitz;;;)ner’s relatﬁﬁ%s and lied to them
that his lifé was in dané_er as the Petitioner
had gone érazy. He ﬁﬁher advised the
Petitioner’s -relatives to pwk her up from the
matrimonialg house and'_f."‘.:aﬁer a month, the
parties recof;l‘ciled. on thé;-same day after the

L
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Petitioner ‘went back. to the matrimonial
home, the :jl-??esponde'e}l]fi went out of the
matrimoniai .home withoﬁt giving any reason
as to whefe' ,.he was and. he only returned the
following d.cliy.

the RQSporflgdent contif;lﬁed to deny the
Petitioner her conjugal :&ghts, further other
women coﬁtfnued to ca'l.[ the Respondent’s
cell phone énd the Reéppndent would flirt
with them_:_': in the Pe}itioner’s presence
without any considér@%ion towards her
feelings. A#_j-ﬁfmes he wo'_t;_tld walk out of the
house at nig_ht to go anéii ;';see his girlfriends.

in May 20?2 the Resp.ondent spent two
nights out bf the matriniqnial home without
any expland?i‘ion as to u;here he was. when
he returned "f_l'ome the Régitioner did not ask
him where he hud beenand around 22:00
hours he got some bédfdings and left the

matrimonial bedroom to sleep in the spare
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xxii)

room whilé'_f}le .T-etitionef was in the sitting
room, he ir_’@églted the_Péiitioner as well as
her parents but the Petiﬁqner merely ignored
him. .

later in the%:c;ﬁemoo‘n fhé Respondent beat
thes Pefitiongs and threatened to kill her or go
missing if she ‘continued: to live in that house.
he strangle::é;t.he Petitibrt;r until she fainted

after the Petitioner woke up, she went to

report the matter at Matéfo Police Station.

xxiii) thereafter the Resporident chased the

Petitioner ff_O,iTl"l the matrin}aonial home in May,
2022 and dsked his neighbour to take the
Petitioner t;)i. the _Jetiti-c)ri:‘e-'_r"s aunt in Matero.
Days later,T ‘the matter yéas discussed on a
conference call betweé_n the Petitioner’s
parents and the ofﬁcer{._in charge of the
Victim Supﬁort Unit fo’f Métero police. When
the Petitiqfr‘ler' movéc‘if,'-' to matero, the

Respondenf _volunteere‘c_f;.; to be paying the

-
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house rent for her. However, the Respondent
only paid fdf a few montﬁs thereafter he told
her that he‘.;i;bas not her _father and therefore

had no obliguation to her whatsoever.

xxiv) the Respo}ident went or.ij to become distant

xXxv)

from both tthetitioner:'qnd the child of the
family. he s'tépped sendz_’né any support to
the child of the familynor did he bother
asking aboi;;t-the well—ﬁéing of the child of
the family. Iif’his has aﬁeéﬁéd the wellbeing of
the child who used tc’a be close to the
Respondent as she does. not get to see him
and ﬁlrthe'f”;' the Respor.t-@dent only supports
the child as and wheri'he feels like more
especially .after much j?érsuasion from the
Petitioner.

the Resp'o'rji'dent has ‘;':‘s:ince blocked the

Petitioner’s -phone cafl_s;, as well as her text

messages and scarcely provides for child’s
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financial nééds nor does he show any
concern to@gfds the cﬁild nor the Petitioner.

xxvi) the Petitiofggr filed m a Petition for
dissolution of marriage L;ﬁder cause number
2022/ HPF/-D36O before"J‘ronourable Justice
K. Mulife. The sr..d :natt‘e_‘; was discontinued
in September‘2022 by the Petitioner in order
to explore p'.'b-ssibilitieé of reconciliation with
the Respom;i.ent. |

xxvii) following the discontini;;énce of the matter,
the Petitioner-tried to enééige the Respondent
through hlS advocateg:- to arrange for
counselling but it yieldec%lz‘fno positive results.

Xxviii) in D;cember 2022 the Petitioner
discovered jihat the Resp_;bndent was having
an affair and staying m the matrimonial
house with .one woma;'fi; named Francisca
from Zimbabwe. When the Petitioner
confronted Ms. j".-'ancisc‘:.a{.._and Ms. Francisca
mother about Francisca ’é relationship with
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the Respéndent, Francisca’s  mother
confirmed .thet the :Respondent and
Francisca usually go out together to drink

beer.

xxix) the Petitionér later dz_’scovered that the

Respondent; .had secrétly married another
woman andf--was paying:college tuition fees
for the said.?oman.

in August’20:23 the Pet_l_'ft_:_ioner was at Levy
Mwanawasé"-Teaching l]%ospital visiting the
Respondent’; brother w'F;en the Respondent
showed up fl'o the hospi?al with two friends
and his current girlfrier:}:jd. The Respondent
introduced the said girlj%ﬁiend to his brother
in the presiéﬁce of the P;titioner. After they
were done t)!isiting the Ré%pondent ’s brother,
the Petitioné; asked thétgééspondent for a lift
home and money to help: her buy things for
the child but he denied -'éher request stating

he had a new wife dnd‘-:‘that the Petitioner

=
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was no longer his responsibility. The
Respondent: é)nly oﬁereci the Petitioner and
his nieces K] 00.00 to use as transport. The
Petitioner r:éﬁlsed to coiiect the said money
as she need.éd money té buy baby food and
asked to téllg to the s'_c;.id woman, which
infuriated the Respondé_ht who reacted by
beating her f_dnd kickingl__..fher on the side of
her hip. the;_._kespondéné:drove off with the
said lady _‘.”léaving thfe;,-:"_Petitioner on the
ground. h

xxxi) the Petition('_%)r went to her matrimonial home
the next day and wé-;lt straight to the
matrimonial. bedroom fl_bnly to find the
Respondent-‘l" sleeping naked on the
matrimonic:il-;-'bed with the said woman he
claimed to b;eshis new _;j-iuife. The Petitioner
confronted | -the worr'tqnl but the woman
responded in a rude wc?'y to the Petitioner.
This prompfed a reacl;ior; from the Petitioner
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who attackéd the Re,spbndent’s mistress.
When the Iée'spondent fried to defend his
girlfriend against the Pe:t.i.tioner, she escaped
with the clothes belongt?ng to the Petitioner
and his  mistress. : Thereafter, the
Respondeni; falsely accu_%ed the Petitioner of
aggravated , - rolbery qt Central Police
(scorpion dééartment), iéhere the Petitioner
was detained.

xxxii)in the aﬁ{ermath of :-,r:this episode, the
Respondent i'las discom?inued all the lttle
support towér'ds the chtld of the family and
the wife. He ';has blocke‘d’-the Petitioner from
accessing the Responder;?’s mobile phone in
whatever mdfnner. ‘

XXXTT1) the Petitioner and tﬁe Respondent have
not resuméd' cohabitatién and there is no
hope of resu;ription of poé:tabitation.

XXX1V) the spifd marriage- has broken down
irretrievablé a.d the'f'- Petitioner cannot

’22 -' | :
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reasonably . continue to live with the
Respondent: | .
3.4 The Petitioner théréfo_e pray-s';that;
l the said marriage be d?ésolved.
i the Petitioner be granté;i custody of the
child of the family w_itl'-i.{:.liberal access to
the Responc%ent. |
it  there be an-.c.zrder for rﬁj;’;intenance of the
child of the family.
iv  there be an"—o-rder for pro;_;'erty settlement.
v each party ?)ears their or;t‘)n costs.
4.0 ANSWER
4.1 The Respondent ﬁléd an Anévger and Cross Petition
wherein he acknowledged the éérvice of the Petition on
11th February 2024 H
4.2 the Respondent has,;adf.'-:_itted péragraphs 1 to 6 and 8
to 10 of the Petitiocnj."but deniéé_';iparagraph 7. He avers
that he has 4 childfen born beli;ore the subsistence of

his marriage to the Petitioner.
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4.3

4.4

4.9

4.6

The Respondent dis_»putes the assertions in paragraph
13 of the Petition.

In the Cross-Pet_i'i.:ion the ﬁespondent avers as
follows; -

The Respondent den-j{es the Cont%nts of paragraph 13(1)
of the Petition and a:\(erred that ti.?le Petitioner was aware
that the Respondenﬁ was on ART.I'and she did a test and
the results were ncé'jgative. Shel.'\_zvas said to have been
given medication fmiprotectiqn;’jégainst contracting the
virus. .

The Respondent disputes the aﬁégations in paragraphs
13(2)(3) and (4) of%_tl‘ie fetition.. ;md avers that he is a
loving and caring tonds the Pe.;";itioner even during her
pregnancy with their child and has always taken care of
her in their household. |

The Respondent adfnits paraér@éh 13(5) of the Petition
to the extent that it was in line Wlth church tradition to
separate for at Iea_sf 40 days untll birth and a few days
after birth. Furthegrnore, the R_%Spondent averred that

it was the Petitioner’s decision to prolong he stay in the
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4.7

4.8

4.9

spare bedroom. He-.has also denied having insulted the

%

Petitioners parents. S
The Respondent deniesj para_gréph 13(7) and averred
that the Petitioner moved to her aunt’s place on her own

accord.

In responding to paragraph 13(8) and (9) of the Petition,

the Respondent de'r‘;_i.es the alle:giations and adds that it
was the church cQﬁns;zloz'S and Petitioners’ relatives
that advised the Petitioner dresﬂyév decently as a married
woman and he deniés ever stopﬁiﬁg the Petitioner from
doing her business;:_ | :

The Respondent de';_iies the content of paragraph 13(10)
and avers that it wa%; the Petitliorxgier who wanted to force
the Respondent to i'ke'ep and take care of her children
who were already-_}ieing kept by their fathers in their
respective homes. The said chilcéren only visited during
the school holidays. He aven'-"_ed that there was no
agreement before or during the subsistence of the

marriage for the Respondent to-.keep the children.
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4.10

4.11

4.12

4.13

T

The Respondent has denied paré;graphs 13(11) to 13(17)
and averred that he has always been faithful to the
Petitioner.

In relation to parag_répb 13(18) and (19) the Respondent
denies the allegations and avér}ed that the Petitioner
was taken by her fqi-.i:;ltives beca;;se of her unreasonable
behaviour in the rria;'riage.

The Respondent dc"nie's the mlégations in paragraphs
13(20) to 13(22) and averred:-ltﬁfat he always provided
the Petitioner with hf:r conjug_al-:fights on demand save
when the Petitionér' was awayi.jand further that the
Respondent by all means tried. to communicate his
whereabouts to his Wife. .A

The Respondent denies para‘graiiiq 13(23) of the Petition
and averred that it was the jf?etitioner’s aunty who
chased her that wh:y he paid for:}ler rent in order to also
care for the child. ’i‘h'e Petitionerﬂfis said to have differed
with the landlord and vacated the said house without

informing the Respondent.
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4.14 The Respondent d?ﬁies the al_lfegations in paragraph
13(30) and (31) of tﬁe Petition'aﬁd allege that it was the
Petitioner who Weiitt't with Othé]f" people armed with
knives, screwdriver;; efnpty blé(;r bottles to attack the
Respondent in his!i'house and ;n the process, he got
injured and money was stoleri from him. The said
matter is said to be.in the Suboiiidinate Court.

4.15 The Respondent ad.r'nits. paragraph 13(34) of the Petition
save to say that th’e reason forlf‘: the irretrievable break
down of the marriag'e-is not as averred by the Petitioner
but that is due to the unrea_s;ﬁable behaviour of the
Petitioner herself. _’fhe Respor._i;ient consents to the
dissolution of the marrif ze.

4.16 The Respondent ;-irays that;

i) The marriage be dissolved
ii)  That the Resp'c;ndent be g_r':anted custody of
the child as thé_ Petitioner has no fixed abode

and no capacity to support the child
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i) That the court should not order for property
settlement since there is no property subject
for settlement

iv) Each party to bear their own costs

5.0 HEARING

a.l

9.2

9.3

2.4

At the hearing of the matter on the 28th November 2024
the Petitioner augrﬁénted her é;:tition by testifying on
oath that the marrigl.ée has brok.é';l down irretrievably on
the basis of unreas_,:_(:)nab‘e beha%ﬂor by the Respondent
as stated in the Petition. -'

The Petitioner testifiéd on oathl'j:;}l her own respect and
did not call any witness. Furfl-iier, she largely recited
her averments in he‘1(~ Pétition.

The Petitioner infor,rf_ied the éourt that she will rely on
the contents on the.Petition. And she wishes the Court
to grant them a divorce.
The Respondent relied on the "f.il.ed Answer and Cross-

Petition and informed the Couf’é and he added that he

wishes the marriage to be dissolved.

.; L
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6.0 SUBMISSIONS

7.0

6.1

e
£

There were no subgnissions froin both parties filed at

the time of this judément.

CONSIDERATIONS AND DECISION -,

7:1

7.2

7.3

7.4

I have considered the Pe*itioners;;;-pleadings and the oral
testimony by the Petitioner. |

Firstly, I take cognizance of t};e fact that the parties
celebrated their civil marriage ir‘,lfthe Republic of Zambia
as evidenced by the marriage cé?tiﬁcate exhibited in the
Petition. "

I therefore make a.finding of the fact that the parties’
marriage was cel_eBrated in_ fcompliance with the
Marriage Act, Chc.f.pter 50 of "ihe Laws of Zambia. 1
am satisfied that the parties wg:fére properly married in
compliance with the laws of theilRepublic of Zambia.

It is the presence of .fche marriagé' certificate which forms
the basis of my jurisdiction over the Petition as the same
shows that their -- .:rnar‘_‘iage_ 1s not customary but

statutory.
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7.5 1 have also taken _c":(;gnizanc'e of the position that the
Petitioner and the R_;_E_aspondent afe both resident in the
Republic of Zambiaifor purposes of Section 4(3) of the
Matrimonial Causés Act, which bestows jurisdiction
on the High Court, to entertain épetition for dissolution
of a statutory mérriage, based on the residence or
domicile of one or .‘both partieis" .‘to the marriage. The
provision states as _f;)Hows; "

“The Court shall haveiz'.fl jurisdiction in
proceedings for."_ divorce o;- for a decree of
nullity of marﬁage if 'eit;'her party to the
marriage... | |

() is domiciled in ZaMbia at the date
of the : commence;nent of the
proceedings; or

(b) is residé'nt in quliia at the date
of the .commenc'e__ment of the
proceedings, and '_ has been
ordinarily so reside:nt Jor a period
of not less than twelve months

immediately precedi'ng that date.
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7.6

Tl

7.8

7.9

3

Furthermore, it is’ my finding that the Petition is
properly before the Court bec.a{l'_se it was issued out of
Court at least one.year post the solemnization of the
subject marriage. This i5 In Vi;W of Section 6 of the
Matrimonial Causes Act co%;erning the timeframe
within which a Petition for the diésolution of a marriage
can be presented ~§co- the Couﬁrt The said provision
prescribes that a Petition for the_{;jdissolution of marriage
can only be filed into. Court afté_;" the lapse of one year
from the date the m_airria ge was;'gontracted.

Based on the foregoing findings';::it is my position that I
have jurisdiction to (;ntertajn the present Petition.

I now turn to determine whether the marriage of the
parties has broken."-:down on gi‘.ound of unreasonable
behaviour. .

As highlighted alrea_g_z?y, the Petit,_‘.i"{“)ner has indicated that
the marriage has' ;br-s.e;en do'wn irretrievably, and

regrettably the Respondent has not rebutted the

allegations.
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7.10 I wish to begin by, stating tﬁa-t the test to apply on
whether the Resporidgnt’s beha;s:_r'iour was unreasonable
to the Petitioner, and the eminé'nt author of Raydens
Law & Practice in ':'_Divorce & f‘amily Matters in the
High Court, County Courts & Magistrates’ Courts,
opined as follows at 'l::age 203 p;ragraph 25:

“Nevertheless, 1n consiﬁering what is
reasonable, the Court (in aé.;:ordance with its
duty to inquire, so far as reasonably can,
into the facts alleged) will ‘l':.lave regard to the
history of the r;narriage and to individual
spouses before 1t, and fron;:'this point of view
will have regard tr. this piéf:itioner and this
respondent in assessing tbl:iat is reasonable;
allowance will be made 'fb,r" the sensitive as
well the think-.;_kinned;...” |

7.11 The said eminent authors furtlr;er opined at page 204,

paragraph 26 as follows:

“Regard will be had to thg'-_{cumulative effect
of behaviour, for while coé;luct may consist
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of a number .of acts each of which is
unreasonable m itself, it }nay well be even
more effective;.Aif it conSjists of a long
continued series of mino."r:E acts no one of
which could be regarded as serious if taken
in isolation, buf which, taken together, are
such that the j)étitioner é‘gﬁnnot reasonably
be expected to live with thé_Respondent. s
7.12 In the Supreme Co&ﬁ of Zambié;;:;Iudgment of Brighton
Soko vs Petronella Sakala S;kol, their Lordships
held as follows at ﬁgge J28: 3

“In taking the view which we have taken,
we have paid careful attention to the
reasoning which we have adopted in
Mahande namély that when considering
the Respondent’s behaviour in the context
of a divorce petitior& founded on
‘unreasonable 'blehaviour"‘fas enacted in
Section 9 (1) of fhe Matriméﬁial Causes Act
No. 20 of 2007, it is not jyét the behaviour

of respondent which is deéi.Sive but, equally

crucial and as much decisive, is the way in
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which such behaviour relates to or

interests with .the character, behaviour,

personality, disposition dnd other traits

and attributes of the partféular petitioner

involved.”” (Court’s emphasié)

7.13 In the same case, the = :.!_premc;‘fCOurt of Zambia cited
the English case of Ash vs Ash vy;herein it was stated in
part by Bagnall, J at page 140 aié follows:

“the general question m?q.y be expended
thus: Can this petitioner "_,_:with his or her
character and I'iersonalit_t;;i: with his or her
Sfaults and othér attribute% good and bad,
having regard to his or; her behaviour
during the marriage, ._.'.reasonably be
expected to live '::l;,vith this Fééspondent?”

7.14 The Ash vs Ash? case was alsé.:';cited with approval in
the Judgment of the Supren-.l.i% Court of Zambia in
Mahande vs Mahande?®, wherei_ré:t Cullinan, AJS., stated
as follows: -

©...The followinﬂgx questioi;;-“ then arises, to

paraphrase the above words of Bagnall, J,
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and those of Orm:nd, J, in Pheasant vs
Pheasant (1972)°1 A.ER. at'p. 591 at ¢ to d;

bearing in mind the petitioner’s fault and

I ¢ ¥
AN

other attributeé, good and bad, and having
regards to héar behaviqur during the
marriage, bea}'ing_ in miné the characters
and the difﬁcu‘i@ies of boi;l; parties, trying
to be fair to bgth of the'réﬁ and expecting
neither heroic ﬁ@e or sé_ij.'less abnegation
Jrom either, has the ifespondent then
behaved in such way thét the petitioner
cannot reasom.zl'b‘ly be expé;ted to live with
him?”’ i
7.15 1 have addressed my mind to Section 13 of the
Matrimonial Cau.;{gzs Act, Whi.cjfll provides that:

“ where in any; broceeding;f'; Jor divorce the
petitioner allegés that the.respondent has
behaved in suéh a way tl‘ﬁtit the petitioner
cannot be exj')e'cted to l:._live with the
respondent, bu.t":‘ the partieils,.;to the marriage

L]
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have lived with each other for a period or
periods not ex;:.:e’ec-iing si.g'gnonths after the
date of the occﬁ;-rence of t’he final incident
relied on by thé petitioner;and held by the
court to syééort the petitioner’s
allegations, thét_t fact sha._l'-l' be disregarded
in determinir@é Jor th.'e purposes of
paragraph (b) (1) of section "‘rl..ine whether the
petitioner cannot reasonalii!y be expected to
live with the res;-pomfent.”

7.16 1 am guided by the a;bove authogii_tlies that as can be seen
from the above, it is"clear and 1t1s my considered view,
that the behaviour required to be proved, must be of
such gravity that the party’s péwers of endurance are
exhausted, to the _.'I':;oint wher_é:éir it is clear that they
cannot reasonably be expected-f:',;_to live with each other.
The standard is an objective Ol’léf‘fOI‘ that of a reasonable
man or woman |

7.17 1 have carefully coﬂsidered the Petition for dissolution

of marriage, as well as the viva voce evidence of the
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Petitioner. I am , S_atisﬁed' ‘that the issue for
determination is \Js:;;ether th.is'-_. marriage has broken
down irretrievably a;ue to the féct that the Respondent
has behaved unreét_sonably | such that the Petitioner
cannot be expected to live with the him.

7.18 The Petitioner relied on ' er Petiti:.()n and testimony. And
an analysis of the{l: aforesaid éverments is that the
Petitioner is feed u? with the rf;érriage for the reason
that the Respondent has beer"l;lunfaithful wherein he
has been engaging Himself in several relationships with
other women and hé 1S physicéiiy abusive. The aspect
of Respondent beat@-r:lg the Peti"ci__(;)-:.ner to the extent of her
having a miscarriaéé is not acc_ei'ptable to the Petitioner
or the society at larg.e. The Petiﬁoner has raised issue
and alleged that the.'Responden.t: has continued having
sexual affairs with different Wo-'l%;len as evidence by the
underwear wherein she fond samen, ‘This evidence hias
not been discredited in cross e:%.%;i,mination.

7.19 Therefore, given the afc esaid, and in consideration of

the fact that the basis of delc:i.sion making in such

+)37-



circumstances is based on an objective test of a
reasonable man or ..Wom . an;-":"satisﬁed that there has
been unreasonable behaviour-by the Respondent, as
established in the evidence by- Petitioner, for example
that of the Respondent haviﬂé a sexual affair with
different women wherein chilc:_iren were born from
different women and that of beiﬂg physically abusive to
the Petitioner among other ,?éhaviours. Thus, the
Petitioner feels that 1t would be'gvrong to continue with

the marriage since she does nét love the Respondent

anyinore.

7.20 Further the Petitioner has testified that the Respondent

721

has not been supporting thé' child of the family
financially and has'completely ;}eglected the Petitioner
and the child.

Consequently, on a ‘totality of the evidence before me I
find that the Petitioner has on a balance of probability
established that the marriage has broken down
irretrievably due to ;’:he unreasonable behaviour stated
above of the Respon_'dent, who --'\_}:ias behaved in such a
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manner that the Petitioner cannot reasonably be
expected to live with';him.

7.22 1 find that the Resijoqdent hag rebutted some of the
allegations againsf him but ‘_}.;'as instead agreed to
proceed to have the marriage éiissolved as Petitioned.
The Respondent has alleged thg:il Petitioner’s behaviour
to be intolerable and he too can not live with her.

7.23 1 further find that the Petition(.e'r and Respondent are
unharmonious With' é‘étch othqf and the Petitioner herein
finds it intolerable t(.jj'live witk.ll the Respondent and vice
versa. '

7.24 Consequently, this. marriage:-._‘ has broken down
irretrievably. I accor,';iingly grant the Petitioner and the
Respondent a decré‘e nisi and'.f:or divorce to be made
absolute in 6 Weeks;from the d.é;-te hereof.

7.25 1 grant joint Custody of the Ch11d of the family to the
Parties on condition _that they w111 agree on the terms of

the custody and in default':‘f:'refer this aspect to

mediation.
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7.26 Each party will bear iheir own (::‘.osts herein.

8.0 Leave to appeal is grante’c_;i.-
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