IN THE HIGH COURT FOR ZAMBIA 2024 /HP/0253
AT THE PRINCIPAL REGISTRY

HOLDEN AT LUSAKA P
(Civil Jurisdiction) St B

BETWEEN:

AND

KADDOURA CONSTRUCTION LIMITED 1ST DEFENDANT

LUSAKA CITY COUNCIL 2ND DEFENDANT

BEFORE HON. MRS. JUSTICE G.C. CHAWATAMA
ON 12TH JUNE, 2024 - IN CHAMBERS

For the Plaintiff : Mr. S. Nyirongo from Messers. Chilao Nyirongo
Muwiinde Legal Practitioners

For the 1<t Defendant : Mr. M. Moono from Messers. LJ Micheals Legal
Practitioners

For the 27¢ Defendant : Mr. N. Mukungu and Miss W. V Mwelwa- In house

Legal Counsel-Lusaka City Counsel

RULINEG

CASES REFERRED TO:

1. American Cyanamid Co v Ethicon Co Ltd (1974) A.C 396

2. Shell and BP Zambia limited v Conidaris and Others (1975) ZR 174

3. Turnkey Properties v Lusaka West Development Limited and other (1984) Z.R 85

4.Tawela Akapelwa and Others v Josiah Mubukwanu Litiya Nyumbu (Appeal No. 004/2015)
5. Whidden Kanugwe v Zambia Sugar PLC

6. Shelly v London County Council (1949) 2 ALLER 848

LEGISLATION AND OTHER WORKS REFERRED TO:

The Constitution of Zambia Act No 2 of 2016

The High Court Act Chapter 27 of the Laws of Zambia
The Rules of the Supreme Court (Whitebook) 1999 edition
Market and Bus Stations Act No. 7 of 2007

Urban and Regional Planning Act No. 3 of 2015
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1.0 INTRODUCTION

1.1 This is a Ruling on an application by the Plaintiffs for an order

of interim injunction. The application is made pursuant to
Order 27 Rule 1-4 of the High Court Rules and 29 Rule 1 of the Supreme
Court Rules (Whitebook). The said Order provides that:

Order 27 rule 1-4

1. In any suit in which it shall be shown, to the satisfaction
of the Court or a Judge, that any property which is in
dispute in the suit is in danger of being wasted,
damaged or alienated by any party to the suit, it shall
be lawful for the Court or a Judge to issue an injunction
to such party, commanding him to refrain from doing
the particular act complained of, or to give such order,
for the purpose of staying and preventing him from
wasting, damaging or alienating the property, as to the
Court or a Judge may seem meet, and, in all cases in
which it may appear to the Court or a Judge to be
necessary for the preservation or the better
management or custody of any property which is in
dispute in a suit, it shall be lawful for the Court or a
Judge to appoint a receiver or manager of such
property, and, if need be, to remove the person in whose
possession or custody the property may be from the
possession or custody thereaof, and to commit the same
to the custody of such receiver or manager, and to grant
to such receiver or manager all such powers for the
management or the preservation and improvement of
the property, and the collection of the rents and profits

thereof, and the application and disposal of such rents
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and profits, as to the Court or a Judge may seem
proper.

It shall be lawful for the Court or a Judge, on the
application of any party to a suit, to make any order for
the sale by any person named in such order, and in
such manner and on such terms as to the Court or a
Judge may seem desirable, of any goods, wares or
merchandise, the right to which is in dispute in the suit,
which may be of a perishable nature, or likely to
depreciate from keeping, or which, for any other just
and sufficient reason, it may be desirable to have sold

at once.

It shall be lawful for the Court or a Judge, upon the
application of any party to a suit, and upon such terms
as may seem just, to make any order for the detention,
preservation or inspection of any property being the
subject of such suit, and, for all or any of the purposes
aforesaid, to authorise any person or persons to enter
upon or into any land or building in the possession of
any party to such suit; and, for all or any of the
purposes aforesaid, to authorise any samples to be
taken, or any observations to be made or experiments
to be tried, which may seem necessary or expedient for

the purpose of obtaining full information or evidence.

In any suit for restraining the defendant from the
committal of any breach of contract or other injury, and
whether the same be accompanied by any claim for
damages or not, it shall be lawful for the plaintiff, at
any time after the commencement of the suit, and
whether before or after judgment, to apply to the Court

or a Judge for an injunction to restrain the defendant
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2.0

2.9 |

Order 29 rule 1

from the repetition or the continuance of the breach of
contract or wrongful act complained of, or the committal
of any breach of contract or injury of a like kind arising
out of the same contract, or relating to the same
property or right, and such injunction may be granted
by the Court or a Judge on such terms as to the duration
of the injunction, keeping an account, giving security or
otherwise, as to the Court or a Judge shall seem

reasonable and just:

Provided that any order for an injunction may be
discharged, varied or set aside by the Court or a
Judge, on application made thereto by any party

dissatisfied with such order.

“An application for the grant of an injunction may be made
by any party to a cause or matter before or after the trial of
the cause or matter, whether or not a claim for the injunction
was included in that parties Writ, Originating Summons,

Counter-Claim or third-party notice, as the case may be”

HISTORICAL BACKGROUND

A brief historical background leading to this application is that

the Plaintiffs on the 15t August, 2024 by way of writ of

summons accompanied by a statement of claim, commenced

this action claiming among others, an order of interim

injunction restraining the defendants from entering and or

developing the Plaintiffs’ trading site or trespassing on the

Plaintiff’s subject trading property.
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3.1

3.2

AFFIDAVIT EVIDENCE

The affidavit in support of the ex-parte summons for an order
of interim injunction was sworn by Philip Mkandawire, a
representative of the 106 Plaintiffs. He deposed that himself
and others have been conducting business at the trading site
called Munyaule Market from 2006 to date after they were
legally re-allocated from Chachacha road by the 2nd
Defendant. That they were lawfully, legally and rightfully
placed permanently at Munyaule Market after normal
procedure were followed by the 2nd Defendant. A copy of the
notice confirming permanent trading site was exhibited and
marked “PM1”. That he was advised and whose advise he
believes to be true that the notice confirming permanent
trading site is still validly subsisting and has to his knowledge
and belief never been lawfully cancelled or revoked by any

authority.

It was the deponent further averment that he was advised and
believe the same to be true that they sought the consent and
approval of the 2nd Defendant that they were to be permanently
settled when they rejected temporal trading settlement site.
A copy of the minutes dated 20t December 2006 showing that
temporal settlement was rejected was exhibited and marked
“PM2”. That he has noted with shock and disbelief that the
1st Defendant is actively preparing and has gone on the

Plaintiffs’ trading site for purposes of demolishing and
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