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IN THE HIGH COURT FOR ZAMBIA HP/264/2025
AT THE PRINCIPAL REGISTRY
HOLDEN AT LUSAKA
(Criminal Jurisdiction)

BETWEEN:

THE PEOPLE
A"/
CLEVER HAMUCHEMBA
FRANCIS PHIRI
PETER NJOVU

Before: Hon. Mr. Justice L. Mwanabo on 4th September, 2025

For the State: Mrs. G. M. Muhambi, State Advocate with Ms. S. Malundu, State
Advocate- National Prosecutions Authority

For the 1st, 2nd & 3rd Accused: Dr. O. Kaaba, Pro-bono Legal Aid Counsel-
Legal Aid Board and Mr. S. Mubanga of Messrs. Hibanjene Mulundu Advocates

For the 1st Accused: Mr. I. Tindi of Messrs. Zambezi Chambers

JUDGMENT
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The People v Njobvu (1968) ZR 132 (HC)

Yoani Manongo v The People (1981) ZR 152

Peter Yotam Haamenda v The People (1977) ZR 184

Charles Lukolongo and Others v The People (1986) ZR 115

David Zulu v The People (1977) ZR 151 (SC)

Bwanausi v The People (1976) ZR 104
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10. Kalaba v The People (1981) ZR 102

NSO AN

Legislation Referred to:
1. The Penal Code, Chapter 87 of the Laws of Zambia




2. The Constitution of Zambia, Chapter 1 of the Laws of Zambia

1.0

INTRODUCTION

1.1

1.2

1.3

The first accused herein was charged with one count of Murder
contrary to Section 200 of the Penal Codel. Particulars of the
offence are that CLEVER HAMUCHEMBE (A1) on unknown date
but between the 5t day of December, 2024 and the 10th day of
December, 2024 at Chongwe in the Chongwe District of the
Lusaka Province of the Republic of Zambia, did murder AMON
MOOYA MAAMBO.

The 2nd and 3t accused stood charged with the offence of
Accessory after the fact to murder contrary to Section 217 of the
Penal Codel. Particulars of the offence are that FRANCIS PHIRI
(A2) and PETER NJOBVU (A3) on unknown date but between the
St day of December, 2024 and the 10t day of December, 2024
at Chongwe in the Chongwe District of the Lusaka Province of the
Republic of Zambia, jointly and whilst acting together, being
accessories after the fact to murder, did receive, comfort,
harbour, assist and maintain CLEVER HAMUCHEMBA.

At the close of the Prosecution case, no prima facie case was
established against A2 and A3 and they were found with no case
to answer. I, therefore, acquitted and set them at liberty.
However, Al was found with a case to answer. Therefore, this
Judgment relates to Count 1 against Al only.

I remind myself that the burden of proof to establish the charge
against the accused is on the prosecution and the standard of
proof which must be attained before there can be any conviction
is one that should satisfy me of the accused’s guilty beyond all
reasonable. The accused bears no burden of proving his
innocence. If, after considering the evidence adduced in this case
I entertain some doubt in my mind as to the guilt of the accused,

then he must be given the benefit of that doubt and must be
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1.4

1.5

acquitted. I find solace in the case of Mwewa Murono v. The
People! for the foregoing position.

Section 200 of the Penal Codel! under which the accused is
charged provides as follows:

“200 Any person who of malice aforethought causes

the death of another person by an unlawful act or

omission is guilty of murder.”
And malice aforethought is defined by Section 204 of the Penal
Code! as follows:

“Malice aforethought shall be deemed to be

established by evidence proving any one or more of the

Sollowing circumstances:

(@) an intention to cause the death of or to do
grievous harm to any person, whether such person
is the person actually killed or not;

(b) knowledge that the act or omission causing death
will probably cause the death of or grievous harm
to some person, whether such person is the person
actually killed or not, although such knowledge
is accompanied by indifference whether death or
grievous bodily harm is caused or not, or by a wish
that it may not be caused;

(c) an intent to commit a felony;

(d) an intention by an act or omission to facilitate the
flight or escape from custody of any person who
has committed or attempted to commit a felony.”

Blagden, CJ, as he then was, in the case of The People v Njovu?
explained malice aforethought as follows:

“To establish “malice aforethought” the prosecution

must prove either that the accused had the actual

intention to kill or to cause grievous harm to the

deceased... or that he knew that what he was doing
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1.6

would be likely to cause death or grievous harm to
someone.”

In the present case, the state must satisfy me of the following:
(&) That Al caused the death of AMON MOOYA MAAMBO:
(b) by an unlawful act; and

(c) with malice aforethought.

2.0 Evidence and Submissions of the Prosecution

2.1

2.9

2.8

The Prosecution called nine (9) witnesses who adduced evidence
relating to the alleged offences. PW1 was Jimmy Mooya, brother
to the deceased. He testified that on 5th December, 2024, some
children went to his place in the night and among them was
Kennedy Muzipa Phiri and Ben, a son to Al. They informed him
that their father, Al, had sent them to call him because the
deceased had stolen a chicken and two goats. PW1 told the
children that he was not feeling well and would go to Al’s house
the following morning.

According to PW1, he went to Al’s place in the morning on 6th
December, 2024 and told Al that his mission was to discuss the
issue of the Amon (the deceased). In reply, Al told PW1 that the
deceased was kept in the night but he did not know what time he
managed to escape. Al was told that the deceased stole a goat.
PW1 suggested that the look for the deceased and then discuss
the matter. It was narrated by PW1 that whilst at Al’s place, a
child came and said the goats had come back the ones you had
issues with Amon in the night.

PW1 then told Al that the issue of the goats was gone and that
what was remaining was the issue of the chicken. Al said that all
he wanted was the chicken. It was testified that from Friday 6th
December, 2024, the deceased was nowhere to be seen. It was
decided that the matter be reported to the Police. On 10th
December, 2024, as PW1 was going to Chongwe Police, his cousin

Mweemba Habeene called him and informed him that Amon had
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2.4

2.5

248

2,7

been found dead. He then went with Police Officers to the scene,
which was at Mwapula Stream/river around 15:00 to 16:00
hours. The deceased was found floating on water with his face
facing the water and the head and back were visible. PW1 told
the Court that the deceased was only a wearing a black
underwear and his skin was peeled.

The body of the deceased was decomposed and could not be taken
to the mortuary. The family was told by the Police to bury the
deceased’s remains awaiting a post-mortem examination. After
that the Police from Lusaka Central and Chongwe arrested the
accused.

Under XXN by Dr. Kaaba, PW1 confirmed giving a statement to
the Police. PW1’s statement was produced and marked as “D1”.
PW1 admitted that in his evidence in chief he indicated that the
accused told him that he did not know the time the deceased ran
away but in his statement he stated that it was around 04:00
hours.

PW1 was asked to show the Court where it shows in his statement
that the accused was troubling the deceased but could not show
the Court. Further, PW1 was asked to show court in his
statement where it is indicated that A1 was his suspect to which
he indicated that it was not just recorded. PW1 conceded that he
did not tell the Court the clothes the deceased was wearing the
last time he saw him.

In further XXN, PW1 admitted that he reported Al because the
deceased was last seen in Al’s home and that he did not
personally see the accused going to and leaving Al’s house.
When asked to confirm whether the accused lived with other
adults, PW1 indicated that Al lived with his wife and children.
PW1 agreed that two gentlemen named Ben Chimimba and
Novaster Dudwa Hamuchimba spent the night with the deceased

and that he did not tell the Court that the deceased was beaten
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