—

j

IN THE HIGH COURT FOR ZAMBIA 2017/HP/0420

AT THE PRINCIPAL REGISTRY
HOLDEN AT LUSAKA
(Civil jurisdiction)

BETWEEN:

ALFRED MUCHINDU
AND

ATTORNEY GENERAL 1ST DEFENDANT
Before the Hon. Mr. Justice M.D. Bowa on 4@ of October 2024

For the Plaintiff: In person

For the Defendant:Miss A Petulo State Advocate Attorney Generals Chambers

JUDGMENT

Cases referred to:

1.

2.

ha

Legislation referred to:

Duncan Sichula, Muza Transport Freight and Forwarding Limited vs
Catherine Mulenga Chewe (married) woman SCZ judgment No 8 of 2000
Abraham Mohammed and Alantara Transport Ltd vs Safeli Chumbu 1993-
1994) ZR 4 (SC)

Weller v Foot and Mouth Disease Research Institute3 (1966) 1 Q13 569
QBD

Caparo Industries Plc vs Dickman4 (1990) UKHL?2

Khalid Muhammed vs Attorney General and Avondale housing
project1982) Z.R 49(SC)

Wilson Masauso Zulu vs. Avondale Housing Project Ltd (1982) ZR 172 (SC)

1.
2.

Other Materials referred to:

The Law Reforms Miscellaneous Provisions Act € Y

The Zambia Police Act

1.

Charlesworth and Percy on Negligence 9th edition
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1.1

1.2

The Plaintiff a police officer commenced this action by writ of
summons and statement of claim dated 16th March 2017. By
his statement of claim, the Plaintiff asserts that on or about
the 15t August 2016, the persons previously appearing as
2nd 3rd 4th and 5th Defendants being fellow male police
officers in the Zambia Police Service without reasonable or
justifiable cause, accused him of taking part in protests that
rocked Muzoka District in the Southern Province following the
outcome of the 2016 Presidential elections. That he was
specifically accused of ferrying rioters to the scene.
He averred thaton the day in issue, the officers seized his
identity card and car keys for the vehicle he was driving which
he later collected. However that upon his return to his vehicle,
he found it badly damaged and property had been stolen from
it. The Plaintiff therefore commenced this action seeking the
following reliefs.
(1) Damages for damaged and lost property.
(2)Payment of K90,000 being the total value of the damaged
and lost property.

(3)Interest.
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(4)Any further or other relief the court may deem fit.
(5)Costs.

1.3 The Attorney General filed a defence dated 10t May 2017
disputing all the claims. An application was later made to
disjoin the 2nd-5th Defendants from the proceedings. The
application was granted thus leaving the Attorney General as
sole Defendant in terms of the dictates of the State

Proceedings Act.

2. The trial

The Plaintiff’s case

1.1 PWI1 was Alfred Muchindu the Plaintiff in the matter. He
testified that he is a police officer by profession. He was
stationed in Maamba in the year 2016. On the 15t of
August 2016 he informed his officer in charge that he was
due to report for residential school at Rusangu University in
Monze where he was pursuing his tertiary education. He
was granted permission to start off around 14:00 hours.

1.2 While on the way to the University along the Livingstone
Lusaka road and as he was approaching Muzoka area, the
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1.3

1.4

Plaintiff noted there were some logs and stones blocking the
road. Motorists approaching from the opposite direction
heading south were warning him and others that there were
some cadres who were disturbing traffic and that they had
blocked the main road for vehicles heading to Lusaka. The
Plaintiff noted that there were vehicles parked along the
road side. Others made a diversion off the main road and
were proceeding forward. The Plaintiff however decided to
turn back to go to Batoka or Choma where he felt it was
safer to be.

As he was turning, he observed a police vehicle approaching
from the southern direction and in it were 2 plain clothed
police officers. He recognized one of the officers to be
detective sergeant Mulenga as they served in the same
division though from different stations. He decided to follow
and convoy with the Police vehicle and by so doing also
make his way out.

He followed the PoliceLandcruiser up to Muzoka township
where the officers started dispersing call boys suspected to

be ones that had put stones and logs on the road. He
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1.5

1.6

testified that people started running in different directions
at the sightand presence of the police. One of the officers
that was in the Policevehicle approached the Plaintiff and
confronted him from the point he had parked his car a few
meters away from the Landcruiser. He demanded to know
who the Plaintiff was. The Plaintiff was in plain clothes at
the time. He testified that it was detective sergeant Mulenga
that approached him. The Plaintiff introduced himself by
his name, rank and station and explained that he was
endroute to Rusangu University in Monze.

Officer Mulenga demanded for proof that the Plaintiff was
indeed a police officer. The Plaintiff obliged and presented
his identity card. The other officer also joined in the
questioningand went straight for the car keys that were in
the Plaintiff’s car ignition. The officers then rushed to get
onto the Landcruiser they had arrived in. The Plaintiff
followed the officers to see the DCIO who was seated in the
vehicle and explained the situation.

The DCIO did not accept the Plaintiff’s explanation and said

he had been informed by the other officers that his car had
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1.7

1.8

1.9

been used to ferry cadres along the Livingstone Lusaka road
to the scene of the riot. The Plaintiff requested the DCIO to
confirm his position with the officer in charge Maamba
Police. The DCIO would have none of that and instead
ordered the driver to drive off.

The Plaintiff was gripped with fear with the prospect of
being left at the scene believing he could be killed if people
recognized him to be a police officer. He therefore got onto
the Landcruiser on his own accord and accompanied the
officers. The Landcruiser then head out towards Monze.
When they reached Pemba, the officers found the road
blocked. Theybegan to clear the road. Being an officer
himself, the Plaintiff also participated in doing the clearing.
The DCIO then decided to give him back his car keys and
identity card. He further ordered that the Plaintiff should
remain in Pemba. Information he then received from
motorists driving by was that the situation in Muzoka was
calm and vehicles were passing through uninhibited.

He found his way back to Muzoka where he had been

forced to leave his car and found a number of otherofficers
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