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1.0 INTRODUCTION

L1

This 1s a Petition for dissolution of marriage which was
filed on 24t May 2023, pursuant to the provisions of
section 8 and 9 (1)(b) of the Matrimonial Causes Act
No. 20 of 2007 on the ground that the marriage has
broken down irretrievably by reason of the fact that the
Respondent has behaved in such a way tha‘F the Petitioner
cannot reasonably be expected to live Witil him.
Sections 8 and 9 (1) (b) of the Matrimonial Causes Act
provides that:
“8. A petition for divorce. may be
presented to the Court by either
party to a marriage on the ground
that the marriage has brokén down
irretrievably.
9. (1) For purposes of sectioﬁ eight, the
Court hearing a petition fordivorce
shall not hold the marriage_:to have

broken down irretrievably unless the
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petitioner satisfies the Court of one
or more of the following facts

(b) that the respondent has i)ehaved in
such a way that the petitioner
cannot reasonably be expected to
live with the respondent...”

1.2 Further, Section 9(2) of the Matrimoni'él Causes Act
provides that: :

“On a petition for divorce it shall be the

duty of the Court to inquire so far as it

reasonably can, into the facts alleged by the
petitioner and into any facts alleged by the
respondent.” (Court’s empflasis} |
2.0 BACKGROUND
2.1 The Petition indicates that the Petitioner is namely
Grace Mulenga Kabwe who was lawfully married to the
Respondent, Newton Mambo Shakalima, on the 6th
May 2007 at the office of the Registrar-at the Lusaka
City Council, in the City and Province Qf Lusaka in the
Republic of Zambia. ..
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2.2

.S

2.4

2.5

The Parties immediately lived as husband and wife in
holy matrimony at Zambia Airforce Singe Quarters in
the City and Province of Lusaka of the Republic of
Zambia. The Petitioner and the Respondent last lived as
Husband and Wife in plot No. 13054, Munali Street,
Meanwood Kwamwena in the City and Province of
Lusaka in the Republic of Zambia. [
Both the Petitioner and Respondent are domiciled in
the Republic of Zambia.
The Petitioner is a Lawyer and currently unemployed
and resides at plot No. 13054, Munali Street, Meanwood
Kwamwena, whilst the Respondent is a ZAF Technician
in the Zambia Airforce in the Ministiy of Defence of the
Republic of Zambia and resides in I{:aunL(:la Square both
in the City and Province of Lusaka in the Republic of
Zambia.
There are Four (4) children of the family namely;

i Joy Shakalima, female bor;% on the 30

August 2007 and currently in grade 11 at

Chibombo Boarding Secondariy School
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2.6 There are no other children living born to the

Respondent during their marriage so far as is known to

and resides with the Petitioner at plot No.
13054.

Luyando Shakalima, male born on the 15"
April 2011 and currently in grade 7 at
Flame of Knowledge School and resides
with the Petitioner.

Abraham Shakalima male born on the 20
May 2017 and currently in g;dde 1 at
Flame of Knowledge school ana resides
with the Petitioner.

Abigail Shakalima female born on30th
July 2019 and currently in p’ré—school at
Flame of Knowledge school‘ and resides

with the Petitioner.

the Petitioner.

2.7 There have been no previous proceedings in any Court
in Zambia or clsewhere, with reference to the marriage

that are capable of affecting its validity or substance.
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3.0

2.8 There are no proceedings continuing in any country
outside Zambia which are in respect of the marriage or
are capable of affecting its validity or subsistence.

2.9 It has been proposed that the children of the family
namely; Joy shakalima, Luyando Shakalima, Abraham
Shakalima and Abgail Shakalima: currently residing
with the Petitioner should be ordinally be residing with
the Petitioner with reasonable access to the Respondent
at all reasonable times.

2.10 The said marriage has broken down irrctrievably.

2.11 The Petitioner has alleged that Respéncient has behaved
in such a way that the Petitioner caﬁnot reasonably be
expected to live with the Resp;)nden}t.

THE PETITIONER’S CASE |

3.1 The Petitioner alleges that the mariiiage has broken
down irretrievably as the Respondenlt has behaved in
such a way that the Petitioner cannot reasonably be
expected to live with the Respondent.

3.2 The Petitioner has relied on Sectioh_é and 9 (1) (b) of

Matrimonial Causes Act, which provides that
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irretrievable breakdown maybe proved by satisfying the
Court that the Respondent has behave;l in such a way
that the Petitioner, or vice visa in the case of cross
petition, cannot live with the Respondent.

The Petitioner avers the particulars of unreasonable
behavior herein are as follows;

i) After the birth of the second child, Luyando
Shakalima, the Responde;n:‘t_ became
physically aggressive to the Petitioner to a
point where he would beat i’ger up. The
Petitioner has had to répoﬁ the Respondent
to the Police and also to his superiors at his
work place for this behaviour. The
Respondent had been arrested on several
occasions by both Kwamwena Police Post
and Ibex Police Station. Mo'st_‘ of the cases
reported at the various Police Stations were
withdrawn by the Petitiorié(: “hoping the

Respondent would change.
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i)

Sometime in 2021, the Petitioner and the
Respondent had separated due to the
Respondent’s behaviour. During this period
of separation, the éespondent had an
altercation with Joy Shakalima, the
Respondent’s daughter and he choked her to
a near-death experience suéh that she had
to be resuscitated a; the Hospital. The
Respondent was arrested bi:t the matter
was withdrawn later by the Petitioner and
the said daughter, Joy Shakalfrﬁa.

in October 2022 on or about Independence
Day, the Respondent céme home ‘very drunk
and started shouting in the hpuse accusing
the Petitioner of having boyfriends because
she had a lot ofcell—phone_mitmb"ers saved in
her mobile phone. The shoutinig resulted in

the Respondent physically , beating the

Petitioner and dragging her out of the

-18-



bedroom naked and this was said not the
first of its kind as it has occurred severally.
further that on or aboﬁtMa'y’ Ist, 2023, the
Respondent continued with his abuse and
he braggingly uttered these sentiments;

“that he will keep on abusing

the Petitioner until she

voluntarily caves ° the

marriage as he is d moving

cheque and would lt:jke to

enjoy his pension and marry

a less educated 'woman."”

‘ :

the Respondent though beimg in gainful
employment with a gross salary of ZMW
16,0056.00 as at December 2022 has rarely
provided for support towards théfamily. The
erratic support he has providéd has always
been through being puéhed and at times by

being reported to his superiors at his work

place. Whenever he gets. pa"id, he has
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always disappeared from home for days

and only showed up at home whenever

money finished. Further, the Respondent
has economically negdtively impacted the

Petitioner in the following specific ways,

a) In March 2022 -. the
Respondent wa.s forced to
stop work at Chanda Chizu &
Associates, a firm of Legal
Practitioners due .to the
Respondent’s behaviot;r. The
Respondent had a tendency
of calling ihe Managing
Partner, Mr. Chanda, Chizu
and accused one of_ the
general workers at the firm
of being in a reldtibr}téhip
with the Petitionér.':. lThe

Petitioner was . embarrdassed

and forced to resign work to
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b)

avoid further embarrassment
due to the Respondent’s
behaviour.

immediately after leaving
work as a result o}‘ ‘the
Respondent’s bé_havi_ou';ii', the
Petitioner found a stand. at
Kaunda Square Stage 1
market where she started
making and sel‘!ing sausages
amongst other ‘. food : staffs.
the Respondent - started
calling and issuing fo kill
any person who had -.given
her a stand at the market
accusing him .:of hdiﬁing a
sexual relationship wlth the
Petitioner. The Peiitibner

was evicted from the market

and she has since lost out on
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vi)

business opportunities

including capacity to provide

for the family because of the

Respondent’s behaviout.
the Respondent, immediatel_y. after the
separation  with the Pet#tioner, has
continuously continueld tov‘ps-_ychologically
abuse the Petitioner by way .of WhatsApp
messaging in that he sends -P:Ler insulting
messages and accuses her of having
multiple sexual partners. The Respondent
has further texted the Petil—ic;ner about his
sexual activities including ﬁndiﬁg a woman
better than the Petitioner. The_psychological
abuse and innuendoé by the Respondent on
the Petitioner have greatly qffected the
Petitioner in a way that she éannot continue
to live with the Respondent.. The Petitioner
and the Respondent have previously

attended counselling at the Respondent’s
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workplace because of the Respondent’s
behaviour but such counselling has not
yielded any positive behavioural change in

the Respondent.

3.4 The Petitioner therefore prays that;

1

i

2]

w

the said marriage be dissolﬁed.

that the Petitioner be granted custody of the
children of the family with reasonable access at
all reasonable times to the Respondent.

that the Respondent should be ordered to
provide reasonable and sufficient provision
towards the maintenance of the children of the
Jfamily.

the Respondent be restrained and /or prohibited
Jrom causing any form of gender-based violence
on the Petitioner, the children of the family and
any associates of the Petitioﬁer.

the Respondent should meet the costs of this

Petition.
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vi  that the Court grant the Petitioner any other
reliefs that the Court shall deem fit and

reasonable in any event.

4.0 ANSWER

4.1

.J.
2

The Respondent did not file an answér to the Petition
and did not attend court hearing as his Lawyers could

not trace him, they don’t know his whereabouts.

5.0 HEARING

S|

9.2

e

At the hearing of the matter on the 26“-? March 2024 the
Petitioner augmented her petition by testifying on oath
that the marriage has broken down"‘irlj;etrievably on the
basis of unreasonable behavior by th;é Respondent as
stated in the Petition. &

The Petitioner testified on oath in her own respect and
did not call any witness. Further, Sl:le largely recited
her averments in her Petition. For avoidance of
repetition, [ shall only highlight issﬁéé she did not aver
in the Petition.

The Petitioner informed the Court théﬂ_ﬁ Respondent has
been okay until when they had thei_I:_ -Slé;éond born child,
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2.4

3.0

5.6

this is when he started engaging himself in beer
drinking. Whenever he goes out for drinking, he could
sleep out and return the following morning. Further the
Petitioner stated that she told her relatives about the
behaviour of the Respondent wherein a meeting was
called. Despite being talked to, the Rerspondent did not
stop his drinking, abusive and sle.eping out of the
matrimonial house bahaviour.

It was further submitted that tl'.le_. vPetitioner even
reported the Respondent to his St&périors at his work
place concerning his behaviour but still he did not
change.

The Petitioner testified that the Respondent would come
home late, drunk and he wou—l.d start: beating her. The
last time he dragged the Petitioner .‘-haked from the
bsdroom. bo the sitting doom and ThiY wasn't the fref
time because it has been happ'enin;g Séverally.

At some point the Petitioner found a job at Sangwa
Simiza and Associates, but thej Respondent was
insecure and suspected the Petitioner__bf going out with
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2.7

5.8

3.9

the Director, he even reached at an extent of calling the
Director suspecting him of going out with the Petitioner.
The Petitioner couldn’t handle ‘the embarrassment and
she resigned from work. |

Further she alleged that she had found a table in the
market in Kaunda Square sté‘lge 1 where she selling
sausages and other food staff, but again the Respondent
went on to find the person who hélped the Petitioner
with a stand, he insulted them and they chased her
from the market.

The Respondent is said to be .so ViOl(%’Il't to the Petitioner
such that at some point, after he beat her, she become
unconscious and she just found lllerself admitted at
Levy Mwanawasa Teaching Hospital.

The Petitioner later moved out of 1.hé rﬁatrimonial and
went to stay in Ibex Hill, after some time the Respondent
apologized to her and said he had chéﬂged but later on
he went back to his abusive ways and he would mostly
beat up the Petitioner towards the exams during her

studies.




5:10

5.11

512

2:13

The Petitioner stated that when the-y called for another
family meeting the Respondent said the reason, he was
beating up the Petitioner is that she is boastful because
she is studying Law. The Respondent told the Petitioner
that he would continue to abuse her uﬁtil she leaves the
matrimonial home by herself so he would marry a less
educated woman.

The Petitioner also prayed for custody of the children of
the family with reasonable access at all reasonable
times to the Respondent. And that f‘the Respondent
should be ordered to provide reasor;able and sufficient
provisions towards the maintenance éf the children of
the family.

The Petitioner prayed that the Rcspolll'ldént be restrained
and or/prohibited from causi;r;g any form of gender-
based violence on the Petitioner, the children of the
family and any associates of the Peti:tioner.

And that the Respondent should meet. the costs of this

Petition and that the Court grants the Petitioner any
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6.0

7.0

other reliefs that the Court shall, deem fit and
reasonable in any event. |

5.14 There was no cross examination because the
Respondent did not file an answer to the Petition and
did not attend court and his Lawyers had no idea about
his whereabouts and had no instructions.

SUBMISSIONS

6.1 There were no submissions from both parties filed at
the time of this judgment.

CONSIDERATIONS AND DECISION

7.1 I have considered the Petitioners’ pleadi‘ngs and the oral
testimony by the Petitioner. |

7.2 Firstly, I take cognizance of the fe‘ict that the parties
celebrated their civil marriage in the Republic of Zambia
as evidenced by the marriage certiﬁc_‘a‘éé exhibited in the
Petition.

7.3 1 therefore make a finding of fact that the parties’
marriage was celebrated in cofglpliance with the

Marriage Act, Chapter 50 of the Laws of Zambia. |
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7 50

am satisfied that the parties were properly married in
compliance with the laws of the Republic of Zambia.
It is the presence of the marriage certificate which forms
the basis of my jurisdiction over the petition as the same
shows that their marriage is not cﬁstomary but
statutory.
I have also taken cognizance of the::position that the
Petitioner and the Respondent are both resident in the
Republic of Zambia for purposés offSection 4(3) of the
Matrimonial Causes Act, which 1bs::stows jurisdiction
on the High Court, to entertain a pe£_itior1 for dissolution
of a statutory marriage, based én fhe residence or
domicile of one or both parties to‘{tiﬁie marriage. The
provision states as follows;
“The Court shall have jurisdiction in
proceedings for divorce .(;r for.- a decree of
nullity of marriage if either p‘ctrty to the

marriage...
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sl

(a) is domiciled in Zambia at the date

of the commencement of the

proceedings; or

(b) is resident in Zambia at the date
of the commencement of the
proceedings, and has been
ordinarily so resident for a period
of not less than twelve- months
immediately precedirig tRat date.

Furthermore, it 1s my findimg thaf the Petition is
properly before the Court becguse it Was issued out of
Court at least one year post the solemnization of the
subject marriage. This is in view o}'lf éection 6 of the
Matrimonial Causes Act conce-rrlg_ing the timeframe
within which a Petition for the dissolution of a marriage
can be presented to the Court. The said provision
prescribes that a Petition for the diséolution of marriage
can only be filed into Court after the lapse of one year
from the date the marriage was con?racted.

Based on the foregoing findings, it 1smy position that I

have jurisdiction to entertain the present Petition.

-120-



7.8

7.9

7.10

I now turn to determine whether the marriage of the
parties has broken down on ground of unreasonable
behaviour.
As highlighted already, the Petitioner has indicated that
the marriage has broken down ‘-,"ir_'retrievably, and
regrettably the Respondent has nst rebutted the
allegations. E
[ wish to begin by stating that the test to apply on
whether the Respondent’s behﬁiviour was unreasonable
to the Petitioner, the eminent author 6f Raydens Law &
Practice in Divorce & Family Matters in the High Court,
County Courts & Magistrates’ Courts, opined as follows
at page 203 paragraph 25:
“Nevertheless, in consideﬁng what is
reasonable, the Court (in accordance with its
duty to inquire, so far as regsonably can,
into the facts alleged) will habé. regard to the
history of the marriage-.and to individual
spouses before it, and from this point of view
will have regard to this petitioﬁqr and this
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respondent in assessing what is reasonable;
allowance will be made for the sensitive as
well the think-skinned;...”
7.11 The said eminent authors further opined at page 204,
paragraph 26 as follows:
“Regard will be had to the cumulative effect
of behaviour, for while conduct‘may consist
of a number of acts each of which is
unreasonable in itself, it may well be even
more effective if it consists. bf a long
continued series of minor aét; no one of
which could be regarded .&s serious if taken
in isolation, but which, taken tqgether, are
such that the petitioner cannot reasonably
be expected to live with the Respondent.”’
7.12 In the Supreme Court of Zambia Judg;hent of Brighton
Soko vs Petronella Sakala’ Sokoi, ’_-their Lordships
held as follows at page J28:

“In taking the view which we have taken,

we have paid careful attention to the
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reasoning which we have adopted in
Mahande namely that iuhen considering
the Respondent’s behaviour in the context
of a divorce petition founded on
‘unreasonable behaviour’ as enacted in
Section 9 (1) of the Matrimonial Causes Act
No. 20 of 2007, it is not just the behaviour

of respondent which is decisive but, equally

crucial and as much decisive, is the way in

which such behaviour relates to or

interests with the character, behaviour,

personality, disposition and other traits

and attributes of the particular petitioner

involved.”’ (Court’s emphasis)

7.13 In the same case, the Supren:ie Court of Zambia cited
the English case of Ash vs Ash where{ﬁ it was stated in
part by Bagnall, J at page 140 as folldWs:

“the general question may be expended
thus: Can this petitioner wit;l ‘.his or her
character and personality, with his or her

faults and other attributes, goo'd and bad,

having regard to his or her behaviour

-J23-
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during the marriage, reasonably be
expected to live with this Respondent?”

7.14 The Ash vs Ash? case was also cited with approval in
the Judgment of the Supreme Courﬁ of Zambia 1n
Mahande vs Mahande®, wherein Cyllinan, AJS., stated
as follows:

“...The following question then '.arises, to
paraphrase the above words of :‘Bagnall, J,
and those of Ormrod, J, in \"P'h'gzasant vs
Pheasant (1972) 1 A.ER. at p.- 591 at c to d;
bearing in mind the petitioner’s fault and
other attributes, good and baql, and having
regards to her behaviour d;iﬁng the
marriage, bearing in mind the éharacters
and the difficulties of both parties, trying
to be fair to both of them a_nc;l: expecting
neither heroic virtue or séUlesé ébnegation
from either, has the respéndént then

behaved in such way that the petitioner
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cannot reasonably be expected to live with
him?”’
7.15 1 have addressed my mind to Section 13 of the
Matrimonial Causes Act, which provi'des that:

“ where in any proceedings for divorce the
petitioner alleges that the respondent has
behaved in such a way that the petitioner
cannot be expected to live with the
respondent, but the parti_és to fhiz marriage
have lived with each other for a period or
periods not exceeding six months after the
date of the occurrence of the final incident
relied on by the petitioner and held by the
court to support ;:he " petitioner’s
allegations, that fact shall be dt;sregarded
in determining for the pﬁfposes of
paragraph (b) (1) of section nine wf:ether the
petitioner cannot reasbnably be ;J.;cpected to

live with the respondent.”
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7.16

w17

7.18

[ am guided by the above authqorities that as can be seen
from the above, it is clear and it is my considered view,
that the behaviour required to be proved, must be of
such gravity that the party’s powers of endurance are
exhausted, to the point where it is clear that they
cannot reasonably be expected to liye with each other.
The standard is an objective one or that of a reasonable
man or womarn

[ have carefully considered the Peti‘.tion for dissolution
of marriage, as well as the viva v&ce evidence of the

B )
the 1issue for

Petitioner. 1 am satisfied - that 7'
determination is whether this mérri-age has broken
down irretricvably due to the ‘fact that the Respondent
has behaved unreasonably such that the Petitioner
cannot be expected to live with the him.

The Petitioner relied on her Petition and testimony. And
an analysis of the aforesaid averments is that the
Petitioner is feed up with the marri;age for the reason

that the Respondent is an abuser who has been

physically assaulting her and the children of the family.
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7.19

.20

The Respondent chocked his daughter at some point
and locked up the other children in the house without
any food such that the neighbours had called the
Petitioner to inform her about the incident.

The Respondent did not rebut the Petition since he did
not file an answer and did not attenél court hearing and
although his counsel was present, but had no
instruction because the Respondent’s whereabouts
were unknown.

Therefore, given the aforesaid, and in consideration of
the fact that the basis of decision 'lfnaking in such
circumstances 1s based on an (;bjective test of a
reasonable man or woman, I am satisficd that there has
been unreasonable behaviour by the Respondent, such
as excessive drinking and sleeping out of the
matrimonial home and physicél abuse of beating up of
the Petitioner. Further the Respondent is abusive to the
extent of even chocking his own d&rau-ghter. I find this
behaviour to be unreasonable and. unacceptable

behaviour.
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7.22

1 D

Consequently, on a totality of the evidence before me I
find that the Petitioner has on a balance of probability
established that the marriage has broken down
irretrievably due to the unreasonable behaviour of the
Respondent who has behaved in such a manner that
the Petitioner cannot reasonably be éxpected to live with
him. r

I find that the Respondent’s inabilli‘gy fo support the
family financially and his abusive téiildencies towards
the Petitioner and children of the family, his behaviour
of sleeping out of the matrimonial: lhonie and stopping
the Petitioner from working and frbm doing any
business to be unreasonable:. behaviour. The
Respondent has not rebutted the allegations herein
because he did not file an answer to ‘tli;le Petition.

[ find that the Petitioner and Respondent are
unharmonious with each other and'the Petitioner herein
finds it intolerable to live with ‘.the Respondent.
Consequently, this marriage has - broken down

b T

irretrievably.
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7.24 1 accordingly grant the Petitioner énd the Respondent a
decree nisi and for divorce to-be made absolute in 6
weeks from the date hereof.

7.25 1 also grant the Petitioner custo;iy of the four (4)
children of the family with supérvised reasonable access
to the Respondent, since the R‘esﬁé‘ndent has not
contested for custody.

7.26 The Respondent is restrained ;1nd /or prohibited from
causing any form of gendér;basefi-".f-violence on the
Petitioner, the children of the f-ami_ly' and any associates
of the Petitioner.

7.27 1 refer all maintenance and property settlement issues
to the Deputy Registrar for determination.

7.28 The Respondent with bear the costs herein.

8.0 Leave to appeal is granted

) =~ . REPUBL :
Dated Lusaka, this 14 Juter QR0 arama
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