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IN THE SUPREME COURT OF ZAMBIA
HOLDEN AT LUSAKA
(Civil Jurisdiction)

RPEAL NO. 09/2024

BETWEEN:
KONKOLA COPPER MINES PL( ' APPELLANT
AND
ATTORNEY GENERAL 1ST RESPONDENT
SHENZEN RESOURCES LIMITED 2ND RESPONDENT
KAKOSA METALS LEACH LIMITED 3RD RESPONDENT
Coram 2 Musonda, DCJ, Kaoma and Mutuna, JJS
On 4th February, 2026 and 31st March, 2026
For the Appellant 2 Mr. T. Chibeleka and Ms C. Mukuka of
Messrs ECB Legal Practitioners
Mr. G. Chipoya and Mr. N. Chaleka, In-House
Counsel Konkola Copper Mines PLC
For the Ist Respondent : . Mr. M. Muchende SC - Solicitor General, Mr. P. S.
Phiri, Mr. Mundia Mukelebai and Ms Mudenda
Hamasamo of the Attorney General’s Chambers.
For the 2nd
and 3 Respondents 3 Mr. R. Musumali of Messrs. SLM Legal

Practitioners

Mrs. S. Phiri — Hinji of Messrs Chifumu Banda and

Associates
Ms M. V. Chilembo of Messrs T. S. Chilembo
Chambers.

JUDGMENT

Mutuna, JS delivered the judgment of the Court.
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Introduction

1)

In the recent past a number of disputes have been brought to
our courts which arise from allocation of mining rights by the
Ministry of Mines and Minerals Development (the Ministry) over
areas subject to other mining rights. The disputes almost
always involve the appellant as one of the parties which has a

number of mining rights and it alleges trespass or unlawful
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2)

3)

allocation of mining rights against entities granted consent by

the Ministry to conduct mining activities on its properties.

The main issue that arises in these disputes is the mode of
commencement of the actions. It is usually contended that
where the appellant is aggrieved by the actions of the Ministry
in relation to allocation of mining rights to third parties over its
mining rights, recourse lies in appealing to the Minister and
thence the Mining Appeals Tribunal in accordance with
sections 97 and 98 of the Mines and Minerals Development

Act, (the Act).

Thé dispute in this appeal is one such disputes which questions
the mode of commencement of the action by the appellant
against the second and third respondents in the High Court. It
arises from a decision of thé Court of Appéal setting aside the
decision of a High Court Judge as determined that she had
jurisdiction to deal with the matter as it was properly

commenced.
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Background

4)

5)

6)

The appellant is the registered proprietor of the land where
Kakosa Tailing Dump (the Dump) is located and it has a large-
scale mining licence over the Dump granted to it by the

Ministry.

In oi' about 2010, the second respondent expressed an interest
in conducting mining activities in the Dump by way of a joint
venture with the third respondent and engaged the Ministry for
this purpose. The engagement resulted in the Ministry granting
the second respondent a mineral processing licence for a period
of fifteen years. Later, the Director Mining Cadastre gave the
second respondent consent to conduct mining activities on the

Dump after the appellant declined to grant its consent.

The appellant was not notified of the grant of the consent to the
second respondent over the Dump by the Director Mining
Cadastre. The appellant later took out an action in the High
Court against the second and third respondents after it
discovered that the two were conducting mining activities on the

Dump. The first respondent was joined to the action later.
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The matter in the High Court

7)

8)

The appellant commenced the action in the High Court by way
of writ of summons and statement of claim. It claimed for: a
declaration that the respondents had no rights over the Dump
and that the appellant was the rightful owner of the Dump;
alternatively, a declaration that the respondents had no right to
enter upon the Dump without its prior consent; a declaration
that the appellant had reasonable grounds to withhold its
consent in respect of access to the Dump by the second
respondent; an injunction restraining the respondents from
crossing the appellant’s surface and mining rights entered upon
or carrying on any activities thereon; damages for interference

with the appellant’s operations and trespass; and costs.

After the appellant commenced the action and served process
upon the respondents, the first respondent filed a preliminary
objection pursuant to Order 14A rule 1 as read with Order 33
of the Rules of the Supreme Court 1965 (white book). It

contended that the appellant had wrongly commenced the
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9)

action and the court, therefore, had no jurisdiction to entertain

it

The basis of the objection was that since the appellant was
aggrieved with the decision of the Director Mining Cadastre
granting consent to the second respondent to access and carry
out mining activities on the Dump, it ought to have appealed
against that decision and not commenced an action in the High

Court.

Decision by the Learned High Court Judge

10)

11)

Following the hearing of the motion for the preliminary
objection,l the Learned High Court Judge (Patel, J. as she then
was) identiﬁed the issue for determination as being whether the
action was properly before her. Put differently, she asked herself

if she had jurisdiction to determine the matter.

In arriving at her decision, the Learned High Court Judge began
by considering the pleadings filed by the appellant and relief
sought. She also considered decisions of the Court of Appeal

which raised a similar issue as the one before her, in particular

~J6 ~



12)

the decision in the case of Konkola Copper Mines Plc v
Rephidim Mining and Technical Supplies Limited and

Others!.

The Judge concluded that the law is settled that she could
entertain the action before her as an action in tort on the ground
of trespass. She, therefore, held that she had jurisdiction to
hear the matter and dismissed the preliminary objection. The
respondents were aggrieved by the decision of the Learned High

Court Judge and appealed to the Court of Appeal.

Decision of the Court of Appeal

13)

After the.Court of Appeal heard the appeal, it held that the
mafter before the High Court was wrongly commenced because
the appellant should have appealed against the decision of the
Director Mining Cadastre granting conslent to the second
respondent in accordance with section 97 of the Act. The basis
of the court’s decision was that the action as it then stood for
trespass could not be sustained because the Director Mining

Cadastre had granted consent to the second respondent to
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14)

conduct the mining activities after the appellant unreasonably

withheld its consent.

As a consequence of the facts in the preceding paragraph, the
court held further that the second respondent was not a
trespasser and for that reason, the case before it could be
distinguished from its earlier decisions in the cases of Konkola
Copper Mines Plc v Sensele Enterprises Limited? and
Konkola Copper Mines Plc v Rephidim Mining and
Technical Supplies Limited and Others!. The court
concluded that the Learned High Court Judge had no
jurisdiction to entertain the matter because it contravened the
principles set out in our decisions in the cases of Chikuta v
Chipata Rural Council® and New Plast Industries v
Commissioner . of Lands and Attorney General* on
commencement of actions. It accordingly set aside the decision

of the Learned High Court Judge.

Appeal to this Court and arguments by parties

15)

The appellant appealed against the decision of the Court of

Appeal and advanced four grounds as follows
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15.1)

15.2)

15.3)

The Court of Appeal erred in law and fact when it held
that the second respondent commenced mining
activities on Kakosa Tailings Dump as a licensee having
obtained consent from the Director Mining Cadastre.
The Director Mining Cadastre has no authority under
the Mines and Minerals Development Act to grant
consent to a party to enter upon another person’s land
even in circumstances where the person had initially

withheld his consent;

The Court of Appeal erred in fact and law when it held
that the Director Mining Cadastre can give consent to a
holder of a mining right where it has been denied by a
surface rights holder without giving the circumstances
and law under which such powers are exercisable with

far reaching consequences of compulsory acquisition;

Consequent to the above, the Court of Appeal erred in
law and fact when it ruled that the appellant ought to

have appealed against the Director’s decision to the
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Minister as prescribed by section 97(1) of the Mines
and Minerals Development Act. The court did not
address its mind to section 56 of the Act which provides
for procedure that may be undertaken by the Director
Mining Cadastre when there is a dispute as to consent

to conduct mining activities over surface rights; and,

15.4) The Court of Appeal erred in law and in fact when it ruled
that the High Court had no jurisdiction to hear the
matter. The court erred in not drawing a distinétion
between surface rights held by a title holder (by virtue of
the Lands and Deeds Registry Act) who can lawfully
commence an action for trespass and mining rights
exercised pursuant to the Mines and Minerals

Development Act.

16) The dispute which is defined by these grounds of appeal is
beyond the issue which is the subject of this appeal, namely,
did the appellant adopt the correct mode of commencement of
the action in the High Court? Apart from enlarging the dispute

before us, the grounds of appeal also invite us to delve into the
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