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The plaintiff’s claim is for K191,023,000 being the price of toner
cartridges office stationeries, stencils sold and delivered to the

defendant between 2000 up to 2001.

After passing through several Judges the matter was re-allocated to

me on the 11th August, 2023.

The application before me follows the filing of summons for special
leave of court to review order dated 28t February, 2022 pursuant
to Orders III Rule 2 and Order XXXIX Rule 1 and 2 and Order XXXV
Rule 5 Chapter 27 of the Laws of Zambia.

Filed was an affidavit in support of summons for special leave of
court to review the order dated 28t February, 2022. The 2nd
plaintiff Mukula Makasa deposed as follows:

1. That on 16t June, 2011, this action was commenced by the
plaintiff Peter K. Mulenga for payment of monies owed for
stationeries supplied to the defendant.

2. That the plaintiff’s bundle of documents and pleadings were
filed on 17t November, 2011 and on the same date applied to
set down matter for trial.

3. That in September, 2013 the matter came up for hearing before
Hon. Justice M.M. Kondolo, SC the plaintiff was heard and
closed its case and had been waiting for the Attorney General
to bring its witnesses since then. Now produced and shown to

me marked “MM 17 is copy of affidavit showing the same.
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4. That in November 2018 the plaintiff applied to substitute parties
following the Death of the late Mulenga Kabwela Peter and the
order was eventually granted in 2021. Now produced and
shown to me marked “MM 2 is a copy of Order showing the
same.

5. That on 20t August, 2021 the matter was set for hearing but
the Hon. Judge with conduct of the matter was not available
and his Advocates promptly notified the defendant. Now
produced and shown to me marked “MM 3” is the copy of a
letter sent to the defendant Advocates.

6. That he was advised by his Advocates and believes the same
to be true that on 10t December, 2021 his Advocates appeared
before the Honourable court and the court advised it would get
back to parties enquire on whether the matter could be
concluded by the Honourable Judge who dealt with the matter
before re-allocation and we have been waiting for this
communication from court. Now produced and shown to me
marked “MM 4” are copies of letters to the court Marshal and
the defendant.

7. That to his surprise his Advocates received a letter on 11% April,
2022 from defendants Advocates with an Order from court
indicating the matter was dismissed. Now produced and
shown to me marked “MM 5 is a copy of the court Order.

8. That upon receiving the order of court in May, 2022 from his
Advocates he had to arrange and meet his co-administrator who
has been unwell in Ndola hence the delay on their part in

bringing this application.
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10.

11.

12.

That he was informed by his Advocates and believe the same
to be true that no new notice of hearing was issued since last
attendance in December, 2021 and the Order has come as a
surprise to us.

That upon receiving the Order of court in May, 2022 from his
Advocates he had to arrange and meet any co-administrator
who has been unwell in Ndola hence the delay on our part in
bringing this application.

That he believes their right to be heard is in the interest of justice
ds the plaintiff’s witnesses were heard and the matter reached
an advanced stage.

That the defendant will not suffer any material prejudice as
they have been waiting for them to bring witnesses to court and

their documents which they have not done.

The Order of 28th February, 2022 was that after hearing Counsel for

the defendant and upon establishing that the plaintiff has failed to

prosecute the matter the matter be dismissed for want of

prosecution and this was done.

Exhibited was a number of documents and a list of Authorities and

skeleton arguments in support of the application.

On the discretion of the court to allow an application for review the

court was referred to the case of Stanley Mwambazi v Morester Farm

Limited (1977 ZR 108 (Sc)* where despite one of the parties having had
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difficulties in strictly adhering to the rules of the court, the court

stated inter alia that:

“It is the practice in dealing with bonafide interlocutory applications for
courts to allow triable issues to come to trial despite the default of the

parties...it is not in the interest of justice to deny him the right to have

his case heard.”

I was referred to Order XXXIX Rule 1 and 2 of the High Court Rules Which

provides that:

1. Any Judge may, upon such grounds as he shall consider sufficient, review
any judgment or decision given by him (except where either party shall
have obtained leave to appeal and such appeal is not withdrawn) and
upon such review, it shall be lawful for him to open and rehear the case
wholly or in part, and to take fresh evidence and to reverse vary or confirm

his previous judgment or decision:

Provided that where the Judge who was seized of the matter has
since died or ceased to have jurisdiction for any reason, another
Judge may review the matter.”

2. Any application by any party for review of any judgment or decision shall
be made not later than fourteen days after judgment or decision. After the
expiration of fourteen days, an application for review shall not be admitted
except by special leave of the court and on such terms as to the court seem

just.”

The court was referred to the case of Kingfarm Products Limited,
Mwanamuto Investments Limited V Dipti Rani Sen (Executrix and
Administratrix of the Estate of Ajit Barab Sen) (2008) ZR 72 Vol 2 (S.C)? held

as follows:
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