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The delay in the hearing and determination of this matter is
regrettable. The record shows that this matter was before my late
brother The Honourable Mr. Justice Mwila Chitabo. The matter
reached a very advanced stage in fact trial was concluded and was
awaiting judgment before the passing on of His Lordship Judge
Chitabo. The matter was re-allocated to Judge Mwikisa who
referred the matter back to the Judge-In-Charge for the re-
allocation stating her reasons for doing so. The matter was then re-
allocated to Judge Mikalile who was transferred to the Industrial
and Labour Court. Ithen decided to take up the matter on the 28t
July, 2022.

The plaintiff commenced this action by way of writ of summons
(Amended on the 17t January, 2017) and statement of claim
originally filed on the 16th October, 2015. The endorsement in the

Amended writ is as follows:

1. A declaration that the dismissal was wrongful and or
unlawful.

2. Terminal benefits for the 55 years he would have worked
for Zambia Army at the rank of Warrant Officer Class two.

3. Damages for wrongful and or unlawful demotion.

4. Damages for wrongful or unlawful three years of
imprisonment.

5. Monthly leave days at the current rate

6. Damages for wrongful/ or unlawful dismissal
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7. Any other relief the court may deem fit
8. Interest
9. Costs.

In the statement of claim the plaintiff contended that he was
allegedly charged for various counts of misconduct. That the said
allegations were not proved or established. That he attended
interviews where he was not asked with regards to the alleged

charges. That the plaintiff was discharged from the Zambia Army
pursuant to Regulation 9(3) paragraph (XVII) of the third schedule read together
with Section 21 of the Defence Act Chapter 106 of the Laws of Zambia. That

the allegations for the discharge from duty against the plaintiff were

not true and baseless as a result he has suffered loss and anguish.

The defendant’s response was by way of memorandum of

appearance and defence filed on the 2nd December, 2015.

The defendant denied stating that the plaintiff’'s appearance for
disciplinary interviews was for behaviour and conduct that was
prejudicial to good order and military discipline. That the plaintiff
was given an opportunity to read through the abstract of Evidence
in accordance with Rule 9 of the Defence Force (Procedures) Rules
Chapter 106 of the Laws of Zambia. That the plaintiff was charged
and was found guilty as charged. That the plaintiff is not entitled
to any of the reliefs sought as his discharge from the Zambia Army
was fair and lawful and that the plaintiff is not entitled to payment

of terminal benefits but is instead entitled to refund of pension
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contributions which refund is to be made by the relevant Pension
Board.

As stated earlier this matter was before my late brother The
Honourable Mr. Justice Mwila Chitabo. On the record is a ruling
dated the 19th April, 2018. Before the late Judge was an application
to strike out certain portions in the amended statement of claim
which were made by the plaintiff without leave of court. There was
a supporting affidavit which was not opposed. The late Judge
upheld the defendant’s application and struck out and expunged

the following from the amended statement of claim;

1. Paragraph 1 as states “by now I should be holding a rank of
Warrant Officer II (WOII).

2. Paragraph 6 “that is why the Army Commander’s testimony is
very important”

3. Paragraph 10 “this clearly indicates I was not heard.”

4. Paragraph 15 (b) terminal benefits for the 55 years he would
have worked in the Zambia Army and the rank of Warrant
Officer Class two (WOII).

5. Paragraph 15 (c) damages for wrongful/or unlawful demotion.

6. Paragraph 15 (d) damages for wrongful/ unlawful three years

of imprisonment.

What this meant was that the claims that I will consider are as

follows:
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1. A declaration that the dismissal was wrongful and/ or unlawful;

2. Terminal benefits for the eighteen (18) years he worked for
Zambia Army;

3. Damages for wrongful and/or unlawful dismissal;

4. Any other relief the court may deem fit;

5. Interest and

6. Costs.

Trial began on the 7t February, 2023.

It was the evidence of the plaintiff that he was employed as a soldier
and was unfairly discharged from the Army in 2012 and that the
proper procedure was not followed that in short, he was not heard.
It was his testimony that he joined the Army in 1994 where he
served for nineteen (19) years. That there came a time when he
noticed that an irregularity had taken place. That two soldiers
namely Staff Sergeant Likando and Staff Sergeant Mutale were
promoted and he was not. That the two were moved from B3 to Bl
leaving him who had a senior trade B2. That this upset him and
prompted him to write a complaint to the Commanding Officer.
That the issue was not resolved instead he was transferred from

Chinduin Barracks in Kabwe to Mansa Region Headquarters.

Whilst in Mansa he requested for a fridge for the camp clinic where
he worked as a medical assistant. He wrote a complaint to Colonel
Kalangu the Commandant over not having a fridge. That the fridge

was meant to be used for storing drugs. He was then transferred to
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