IN THE HIGH COURT FOR ZAMBIA 2020/HP/0248
AT THE PRINCIPAL REGISTRY

HOLDEN AT LUSAKA

(Civil Jurisdiction)

BETWEEN:

EDWARD CHANDA SOSALA
AND

KINGSLAND CITY INVESTMENT LIMITED 1°* DEFENDANT
JOY MUNTHALI 2" DEFENDANT

Before: Honourable Lady Justice C. Chinyanwa Zulu

For the Plaintiff: Mr N. Siwila & Mr. L.C. Lemba — Mulungushi Chambers
For the I' Defendant: M. L. Kasali — NCO Advocates
For the 2 Defendant: No Appearance

JUDGMENT

CASES REFERRED TO:

1. Grindlays Bank International Zambia Limited v Nahar Investment Limited SCZ
Judgment No. 11 of 1991

National Airports Corporation v Reggie Ephraim Zimba and Another 2000 Z.R
154

Rudnap Zambia Limited v Spyron Enterprises Limited (1976) ZR 326;

Freeman and Lockyer v Buckhurst Part Properties (1967) 2 QB 480;

Llyod v Grace Smith & Company (1912) AC 17;

Industrial Gases Limited v Waraf Transport Limited and Massah Mageehaid
(1995-1997) ZR 183;

7. Blackwater v Plint (2005) SCC 58;

8. Royal British Bank v Turquand (1856) 6E & B32;

9. Bata Shoe Company v Vin-Mas Limited (1993-1994) ZR 136;

10. Luk Win Yan v CMB Wing Lung Bank Limited (2021) HKCFI 279;

11. Mijoni v Zambia Publication Company Limited Appeal No. 10 of
1986 (unreported);

12. Mhango V Ngulube (1983) ZR 6;

13. Khalid Mohammed V Attorney General (1982) ZMSC 17;
14. Giogio Fraschini and Motor Parts Industries (Copperbelt) v
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Attorney-General (1984) Z.R. 29 (S.C.);

15. Finance Bank Zambia Limited and Rajan Mahtani v Simataa Simataa Selected

Judgment 21 of 2017;

16. Zambia National Building Society v Ernest Mukwamataba Nayunda SCZ

Judgment 11 of 1993.

LEGISLATION AND OTHER WORK REFERRED TO:
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Chitty on Contracts Volume 2, paragraph 31-001 at pages 1-5;
Bowstead and Reynolds on Agency

Halsbury’s Law of England, 5" Edition, Volume 1;
Commercial Law in Zambia Cases and Materials; UNZA Press;

INTRODUCTION

The Plaintiff commenced this action on 21* February 2020 by way of
Writ of Summons accompanied by a Statement of Claim. He seeks the

following reliefs: -

a) An Order for the issuance of a receipt for the K230,000.00 paid towards
the purchase of properties namely: -

i, G, 63#, D6-B of Stand Number Lusaka/LIN_24982/3 situate in
the Lusaka Province of the Republic of Zambia;

ii. C1, 37#-3 L2-B of Stand Number Lusaka/LN_24982/3 situate in
the Lusaka Province of the Republic of Zambia;

iii. C1, 40#, L3-A of Stand Number Lusaka/LIN 24982/3 situate in

the Lusaka Province of the Republic of Zambia;

b) Damages;
c¢) An order for costs incidental to the proceedings; and
d) Any other relief the Court shall deem fit and just.

BACKGROUND

The brief background of this matter is that the Plaintiff and the I*
Defendant on 28" March 2018 and 7" May 2018 entered into a contract
of sale for the aforementioned properties. Following that, the Plaintiff
made payments towards the purchase price which included a cash

payment of ZMW230,000.00 paid to the 1* Defendant’s Sales Manager
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the 2™ Defendant herein. The aforementioned payment was never
receipted and all efforts by the Plaintiff to obtain a receipt from the 1*
Defendant for the said payment proved futile. Consequently, on 21*
February 2020 the Plaintiff commenced the herein proceedings against
the 1" Defendant. The 2™ Defendant was subsequently joined to the

proceedings.
STATEMENT OF CLAIM

According to the Statement of Claim, the Plaintiff and the 1* Defendant
on 28" March 2018 and 7™ May 2018 entered into contracts of sale for
the sale of the above-stated properties. In relation to the above
transaction, the Plaintiff paid the Defendant a total of USD130,000.00
by way of bank transfers made in the period 21% January 2018 to 14"
December 2018 which were receipted by the Defendant on 29" July
2019,

The Plaintiff also made a cash part payment of K230,000.00 between
May and July of 2018 towards the purchase price of the properties. The
said sum was paid to the 1* Defendant’s agent, the 2 Defendant herein,
who at the time was its Sales Manager. No receipt was issued by the 1*
Defendant for this payment. All efforts by the Plaintiff to obtain a receipt

for the said payment and to settle the matter ex-curia have proven futile.
DEFENCE

The 1* Defendant entered appearance and filed a Defence on 21* April
2021. The 1* Defendant did not dispute entering into contracts of sale
with the Plaintiff on 28™ March 2018 and 7" May 2018 for the purchase
of the afore-stated properties. It also admits receipting the payment of
USD130,000.00 towards the properties.
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The 1* Defendant however denies the Plaintiff’s assertion that he made a
cash payment of K230,000.00 towards the said properties between May
and July of 2018. It further denies the allegation that the 2™ Defendant
was an agent of the 1* Defendant Company and in a position to receive
money on its behalf. Therefore, that the 1* Defendant cannot be liable

for what it did not receive or ratify.

It is the 1* Defendant’s position that contrary to the Plaintiff’s assertion,

it has always been willing to settle the matter amicably and ex-curia.

REPLY TO DEFENCE

On 6" May 2021 the Plaintiff responded to the 1* Defendant’s Defence,
restating, inter alia, that the 2" Defendant was a bonafide employee and
agent of the 1* Defendant. That in fact, it was only months after the 2™
Defendant had transacted with the Plaintiff, on behalf of the 1*
Defendant, that it advertised in one of the newspapers that she had been
laid off. The Plaintiff maintained the assertion that the 1* Defendant has

been unwilling to settle this matter amicably.

By way of a Consent Order entered into by the parties on 10® August
2021, the 2™ Defendant was joined to the proceedings. However, she did

not file any documents in relation to this matter nor attend court.

TRIAL

When the matter came up for trial on 6™ October 2022, the 1** Defendant
was not present in Court. However, having considered the fact that
Counsel for the 1** Defendant was present in Court when the trial date
was given and the fact that, as stated by Counsel for the Plaintiff, this
matter has taken long to be concluded, this Court proceeded with the

trial of the matter in the 1°* Defendant’s absence.

14



6.2

6.3

6.4

PW1 was Edward Chanda Sosala, the Plaintiff herein. It was his
testimony that sometime in June 2018, he went to Zambia Air Force
(ZAF). He met the Air Commander who advised him to buy property in
Kingsland citing that ZAF had a joint venture with the Chinese. The Air
Commander then introduced the Plaintiff to the 2" Defendant, a Sales
Lady at Kingsland, who later went to his office and offered him a
property in Kingsland. The property was being sold for US$450,000.00.
Regarding payment towards the purchase price, the 2" Defendant
advised the Plaintiff to make a payment in cash. When the Plaintiff
asked the 2™ Defendant why he was paying cash and not depositing the
money in the 1* Defendant’s bank account, she told him that “the Chinese
love cash” for a contract to be signed. It was the Plaintiff’s further
testimony that he and the 2nd Defendant later went to the bank and he
gave her K230,000.00.

Following this payment, the 2™ Defendant took to him a signed contract
which the Plaintiff equally signed. The Plaintiff referred the Court to the
said Contract which appears on pages P1-P22 of the Plaintiff’s Bundle of
Documents. The Plaintiff testified that he appended his signature on
page 2 of the said Contract. Further, that the Contract had the company
seal and was signed by the Chinese whilst the 2™ Defendant had signed

as witness.

The Plaintiff stated that he further asked for the dollar account for the 1*
Defendant where he could be depositing money in dollars as he had a
dollar account. That he was given a dollar account where he has been
depositing money. Reference was made to Page 24 of the Plaintiff’s
Bundle of Documents where there are three (3) deposit slips, each for
Twenty Thousand United States Dollars (USD20,000.00). These

deposits were made into the 1* Defendant’s dollar account. The Plaintiff
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