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1.0 INTRODUCTION

1.1

By a Writ of Summons dated 21st September, 2021, the
Plaintiff claimed against the Defendant the following:

a. Immediate release of US$ 24,650.00 being
money owed by the Defendant to the Plaintiff as
construction costs;

b. Interest on the amount due in (1) above;

c. Any other reliefs the Court may deem fit,

d. Costs.

2 STATEMENT OF CLAIM

2.1

2.

In the accompanying Statement of Claim, it was averred
that on 22nd December 2017, the Plaintiff entered into a
Lease Agreement with the Defendant to rent a Filing
Station at Plot No. 1648 Freedom Way in Kaoma, Western
Province for an initial term of five years at the lease charge
of US$3,500 per month.

Further that it was agreed that the Plaintiff would finish
the construction works at the Filling Station and the costs
would be recovered from the lease charges at the rate of

US$1000.00 per month.
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2.3

2.4

[t was also averred that sometime in the year 2020 the
parties reached an agreement to terminate the lease and
for the Plaintiff to vacate the premises following the
Plaintiffs notice of intention to vacate due to operational
challenges.

It was also averred that at the time of vacating the
premises, the Plaintiff’s contribution towards construction
stood at US$39,000.00. It was further averred that the
Defendant made further payments towards the
construction costs leaving a balance of US$24,650.00 and
despite several reminders and demands from the Plaintiff,
the Defendant has failed or neglected to settle the

indebtedness.

3 DEFENCE

3.1

In Defence, the Defendant denied the assertion by the
Plaintiff that they had reached an agreement with the
Plaintiff for the immediate termination of the lease
following the Plaintiff’s issuance of six months’ notice of its

intention to determine the lease.
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3.2

8.3

The Defendant however, agreed to have made a payment
of ZMW100,000.00 to the Plaintiff towards the
construction of the Filling Station but denied having
committed itself to be paying ZMW100,000.00 per six
months or that the construction cost stood at US$
39,000.00 and further denied owing the Plaintiff or having
breached any contract.

It was further averred that the Plaintiff removed the
Generator and the Compressor from the Filling Station at

the value of US$ 1,500.00.

4 REPLY

4.1

4.2

In Reply, the Plaintiff reiterated that the Defendant
committed itself to liquidate the sum of US$39.000.00 and
that the parties agreed for the Plaintiff to immediately
vacate the Filling Station before the expiration of the six
months’ notice as the Defendant had found someone who
was to immediately occupy and did occupy the Filling
Station.

It was further averred that the total construction cost as

at February 2020 was at US$46,000.00 from which the
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5.0

9.1

5.2

5.3

5.4

2.9

value of the Generator, Compressor and the payments
made towards construction by the Defendant were
deducted bringing the balance to US$ 24,650.00.
HEARING
At the hearing of the matter, PW1 was David Kangwa Nkonde
(Junior) a manager at the Plaintiff’s Company, relied on his
witness Statement filed on 11t January 2022 which was
admitted in evidence.
In his witness testimony at paragraphs 11 to 15, he states that
as at February 2020, the construction cost stood at
US$46,000.00 and after paying the March rentals of US$3,500
and the deduction towards the Generator of US$ 3,500, the
outstanding balance came to US$ 39,000.00.
Further that the Defendant paid a sum of ZMW100,000.00 and
ZMW30,000.00 towards the construction costs on 22nd April
2020 and 20t October, 2020 respectively which reduced the
amount owed by the Defendant to ZMW 260,000.00.
The value of the compressor was then deducted from the
balance bringing the total construction cost to US$ 24,650.00

There was no cross examination for this witness.
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2.6

8.7

5.8

2.9

PW2 was David Kangwa Nkonde (Senior) the Managing
Director at the Plaintiff’s Company, who relied on his witness
Statement filed on 11th January 2022 which was admitted in
evidence.

The evidence of PW2 as can be deciphered from the witness
statement on record it is essentially like that of PW1. PW2 has
further added that the Defendant has never disputed or
complained about the construction cost outstanding even
before this matter commenced. He stated that it was
acknowledged that the sum owed and even proposed how the
outstanding sum will be settled.

There was no cross examination for this witness.

PW3 was Racheal Namposya an Accountant at the Plaintiff’s
Company, relied on his witness statement filed on 11t January

2022 which was admitted in evidence.

5.10 In her witness statement, she said the outstanding balance for

the construction as at 31st March 2020 when the Plaintiff

vacated the Filing Station was at US$46,000.00. Further that

there were recoveries and or deductions made from the
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5.11

5.12

o.13

Generator, Compressor and the March rentals leaving an
outstanding balance of ZMW376,500.

It was further stated in her witness statement that the
Defendant committed himself to liquidating the amount by
installments of ZMW 100,000.00 per six months but that to her
surprise the Defendant only paid one installment for the first
six months and ZMW30,000.00 for the second installment
leaving the balance of US$24,650.00.

DW1 was Kelvin Shula Maseka a businessman of Kaoma who
relied on his witness statement filed on 11t May 2022 which
was admitted in evidence.

Under cross-examination, he confirmed that the lease between
the Plaintiff and the Defendant was executed in 2017 and that
the rentals were US$3,500 per month. He also agreed that the
Plaintiff wrote to him giving him 6 months’ notice to terminate
the lease agreement and that the reason given for termination
was that they had challenges with the business.

He also confirmed that during the lease period the Plaintiff
carried out construction works and it was agreed that the

amount will be borne by the Defendant.
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