IN THE HIGH COURT OF ZAMBIA
HOLDEN AT LUSAKA
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HPA/20/2025

(Criminal Jurisdiction) : 1 e JAN "776

BETWEEN:

VIOLET ZULU
v
THE PEOPLE

BEFORE HON MRS JUSTICE S. KAUNDA NEWA THIS 16t DAY OF JANUARY,

2026

For the Appellant : Mr K. Phiri and Mr E. M Mutale, Musa Dudhia & Company
For the Respondent : Ms N. Mwewa, State Advocate, NPA

JUDGMENT

CASES REFERRED TO:
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R v Windasi 1963 R&N 10,

Shampeta and another v The People 1967 ZR 168

Mwaba v The People 1974 ZR 264

Patrick Masissani v The People 1977 ZR 331

The People v John Kapalu Kanguya 1979 ZR 288

Semmy Lasco Kavinga v the People CAZ Appeal No 51 of 2018
Like Silishebo v The People Appeal No 172 of 2018 [2019]
Dennis Munyinya v The People Appeal No 51/2023

LEGISLATION REFERRED TO:
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The Constitution of Zambia, Chapter 1 of the Laws of Zambia

The Penal Code, Chapter 87 of the Laws of Zambia

The Criminal Procedure Code, Chapter 88 of the Laws of Zambia
The Termination of Pregnancy Act Chapter 304 of the Laws of
Zambia

The Legal Aid Act, Chapter 34 of the Laws of Zambia

The Children’s Code Act No 12 of 2022

. INTRODUCTION

1.1 The Appellant herein, Violet Zulu, appeared before the

Subordinate Court of the First Class sitting at Lusaka facing
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one charge of Abortion contrary to Section 152 of the Penal
Code Chapter 87 of the Laws of Zambia.

1.2 The particulars of the offence alleged that Violet Zulu, on
dates unknown, but between 6t December, 2023 and 26t
December, 2023 at Lusaka in the Lusaka District of the
Lusaka Province of the Republic of Zambia, being a woman
with a child, with intent to procure her own miscarriage, did
unlawfully administer noxious herbs to herself.

1.3 Violet Zulu on being called upon to plead to the charge,
admitted the said charge. She was convicted of the offence
and sentenced to seven (7) years simple imprisonment with
effect from 3rd January, 2024.

1.4 Dissatisfied with the conviction and sentence, Violet Zulu on
5th July, 2024, applied for leave to appeal out of time. The
record does not show whether the application was granted.
However, the appeal was processed and transmitted to this
Court.

2. GROUNDS OF APPEAL

2.1 Violet Zulu advanced the following amended grounds of
appeal:

1. The learned trial Magistrate erred in law and in fact by
failing to inform Violet Zulu of her right to independent
legal representation before, during and after taking plea.

2. The learned trial Magistrate erred in law and in fact by
failing to take the necessary steps to ensure that Violet
Zulu understood every element of the charge and the

consequences of pleading guilty to the charge.
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. The learned trial Magistrate erred in law and in fact by
convicting Violet Zulu on her own plea of guilty which
was not unequivocal;

. The learned trial Magistrate erred in law and in fact by
failing to warn Violet Zulu who was unrepresented that
the offence with which she was charged carried a long

custodial sentence.

5. The learned trial Magistrate erred in law and in fact by

failing to inform Violet Zulu who was unrepresented that
there existed lawful grounds for terminating the
pregnancy which formed a defence to the offence that
she was charged with;

. The learned trial Magistrate erred in law and in fact by
Jailing to take into account Violet Zulu’s state of mind at
the time of taking plea and admitting guilt and by further
failing to address the prolonged pre-arraignment
detention prior to the acceptance of the charge and plea;
. The iearned trial Magistrate erred in law and in fact
when she imposed a sentence of seven years simple
imprisonment as the sentence did not reflect the leniency
that should be accorded to a first-time offender; and

. The learned trial Magistrate erred in law and in fact
when she neglected to take into account that Violet Zulu
readily admitted the charge and did not waste the
Court’s time in arriving at an appropriate sentence for a

first-time offender.
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3. SUBMISSIONS AT THE HEARING
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3.3

3.4

SUBMISSIONS BY COUNSEL FOR VIOLET ZULU

At the hearing, Counsel for Violet Zulu relied on the
amended grounds of appeal, which were filed on 31st
October, 2025, stating that they advanced eight grounds of
appeal.

In augmenting, Counsel stated that in the first six grounds
of appeal, the pertinent question to be addressed was
whether in light of the defective plea, a conviction could be
sustained. It was Counsel’s submission that the record
spoke for itself, and the conclusion that ought to be drawn
was that the conviction was improper, as it was based on a
plea of guilty that was defective. Accordingly, it should be set
aside.

Further submission was made, that should the Court be
inclined to set aside the conviction, it would not be in the
interests of justice to send back the case to the Court below
for fresh proceedings, as Violet Zulu had been behind bars
for two years as at December, 2025.

It was contended that the interests of justice would be better
served, if Violet Zulu was acquitted and set at liberty.
Reliance was placed on the case of Mwaba v The People (3),
with submission being made, that the time that the
Appellant had spent in custody was taken into
consideration, and the Court said that it would not be in the

interests of justice to order a re-trial.
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Further reliance was placed on the case of Silishebo v The
People (7, with Counsel stating that the Supreme Court took
a similar position in that matter.

The submission was also that should the Court not uphold
grounds one to six, then reliance was placed on the seventh
and eight grounds.

RESPONSE BY COUNSEL FOR THE STATE

Counsel, in response, submitted that they filed a response
on 27th November, 2025. She stated that a perusal of the
record of the Court below, did not reveal any procedural
impropriety and the plea was unequivocal.

Thus, Counsel’s prayer was that the sentence be upheld.
The prayer in the alternative, was that should the Court
agree with Violet Zulu’s submissions, the matter should be
sent back to the Subordinate Court for rehearing, as Violet
Zulu had not served as substantial portion of the sentence,
and she would not suffer any prejudice.

REPLY BY COUNSEL FOR VIOLET ZULU

The submission in reply was that arguments in reply were
filed on 16t December, 2025 on which reliance was placed.
Counsel stated that Violet Zulu would continue to suffer
prejudice should the matter be set back for re-trial as she
would continue being behind bars through no fault of her
own, and be subjected to the very system that misconducted
itself. Thus, the interests of justice would be served if Violet

Zulu was set at liberty.
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4. DECISION OF THIS COURT

4.1 I have considered the appeal.

4.2 The first four grounds of appeal were argued together. They
allege as follows:

1. The learned trial Magistrate erred in law and in fact by
failing to inform Violet Zulu of her right to independent
legal representation before, during and after taking plea.

2. The learned trial Magistrate erred in law and in fact by
failing to take the necessary steps to ensure that Violet
Zulu understood every element of the charge and the
consequences of pleading guilty to the charge.

3. The learned trial Magistrate erred in law and in fact by
convicting Violet Zulu on her own plea of guilty which
was not unequivocal; and

4. The learned trial Magistrate erred in law and in fact by
failing to warn Violet Zulu who was unrepresented that
the offence with which she was charged carried a long
custodial sentence.

4.3 Violet Zulu argued that the first four grounds of appeal
constituted procedural irregularities. Further argument was
made, that Violet Zulu was arrested and charged with the
offence of abortion on or before 27th December, 2023. It was
stated that she appeared before the Subordinate Court after
a period which exceeded fourteen (14) days of being
detained, and she was in a postpartum state to answer to

the charge.























































