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JUDGMENT

Mutuna JS, delivered the judgment of the Court.
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Introduction

1)

2)

3)

As is often the case with matters that are brought before us,
counsel for the parties in this appeal went to great length in
advancing their respective positions. In so doing, they énlarged
the scope of the appeal beyond the dispute which is properly
before us arising from the matters which were before the court of

first instance and Court of Appeal.

Iﬁ 6uf determination of the appeal, we have decided to focus our
attention only on those arguments which are felevant to the
dispute before us. For this reason, we have found it prudent to
idAenvti'fy the sole issue which falls for determination in this appeal
whicht we have extracted from the dispute which is properly

deployed before us.

The issue for determination as we see it is, whether the Court of
Appeal erred when it reduced the damages awarded to the

appellants from twelve months’ salaries to three months’ salaries?
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4)

When interrogating the issue, we will determine whether, in
reducing the damages as aforestated, the Court of Appeal applied
the correct principle of law? Our task also extends to discussing
the consequences of an employer’s failure to follow laid down

procedure before effecting a redundancy.

This is the dispute in this matter which arises from a decision of
the Court of Appeal which set aside an award of damages to the
appellants by the High Court of twelve months’ salaries for breach
6f contract by -the respondent when it failed to engage the

appellants prior to laying them off by way of redundancy.

Background

S)

The appellants were all employees of the respondent and had all
executed individual contracts of employment which governed
their 'employment with the respondent. They were initially
employed as junior members of staff then later senior members of
staff. Clause 22.8(g) of the respondent’s conditions of employment
and service for Zambian senior staff employees (the conditions of
employment and services) which were effective from 1st January,

2013, provided that whenever a redundancy situation arose, the
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6)

7)

respondent was required to engage the appellants (or their
representatives) in order to agree on steps to be taken before
effecting the redundancy and the appropriate redundancy

package.

Sometime in October, 2019, a redundancy situation arose in the
respondent’s undertaking. As a result of this situation, the
respondent wrote to the appellants on 8th October, 2019,
informing them that they would be laid off and that it would pay
all of them a redundancy package of two months’ pay for each
year served. Later, the respondent terminated the appellants’
employment by way of redundancy and paid them a package

equivalent to two months’ pay for each year served.

The appellants were unhappy with the respondent’s decision and
instituted proceedings in the Industrial and Labour Division of
the High Court. The gist of their action was a claim for damages
for breach of ‘contract by the respondent for failure to follow fhe

laid down procedure prior to declaring them redundant.
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Matter before the High Court

8)

9)

By the notice of complaint filed in the High Court, the appellants
sought an order that the respondent’s decision to declare them
redundant was illegal, unlawful, unfair and in breach of their

conditions of service. They also sought an order deeming them to

~have gone on early retirement or retirement and that as such

retirees, their terminal benefits should be recomputed in
accordance with the conditions of service on early retirement.
Lastly, they sought an order for damages for unlawful, illegal and
unfair termination of employment and for discrimination and

costs. .
The grounds upon which the claims were made were as follows:

9.1) The decision to declare the appellants redundant and
replace them with other employees was illegal, unlawful,

unfair and in breach of their conditions of service;

9.2) The decision by the respondent to continue paying some

appellants who were declared redundant their monthly
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salaries amounted to discrimination and unfair practice;

and,

9.3) The decision to declare the appellants redundant entitles
them to an award of damages because it is unlawful,

illegal and unfair.

Along with setting out the foregoing grounds, the appellants also

claimed costs and interest on the damages claimed.

10) In its answer, the respondent denied the appellants’ claim in its
entirety. It contended that it complied with the provisions of the

law when it initiated and effected the redundancies.

Decision by the Learned High Court Judge

11) The Learned High Court Judge heard the matter and found as a
féct that at the time of being declared redundant, all the
appellants were senior staff employees. He then went on to
deferfnine whether the respondent’s conditio‘ns of employment

and service were applicable to the appellants.
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12)

13)

After considering the preface to these conditions of employment
and service, the Judge concluded that they were what governed
the employment relationship between the appellants and the
respondent. Next, the Judge considered the two competing
positions of the parties regarding the applicable conditions in the
redundancy. The respondent’s position was that it was those
conditions which were in force at the time the appellants were
recruited i.e. the ones contained in the employment letters. The
appellants’ position was that ‘it was clause 22.8(g) of the
conditions of employment and service alluded to in the preceding
paragraph. He concluded that since the letters of employment
applied when the appellants were junior members of staff, the
clause on redundancy in those letters ceased to be applicable to

them when they became senior members of staff.

Ihe Judge .accordingly, held that clauses‘.22.8 (@) and (b) in the
condifions of employmenf and service were what were épplicable
to the appelllants’ redundancy. He the;n ‘proceedéd to explain that
the ciause provided that whenéver a redundancy situation arose,

the respondent was required to inform the affected employees and
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14)

15)

engage them to justify the decision to declare them redundant and
explain how the process would be undertaken. According to the
Judge, this was in line with our decision in the case of Chilanga
Cement PLC v Kasote Singogo!. In that case, we said that since
redundancies are planned activities, the affected employees need
to be prepared for the loss of their jobs and reasonable measures
need to be taken by the employer such as giving notice to the
affected employees and consulting them on how the process

would be undertaken.

The Learned High Court Judge also referred to the provisions of
section’ 55(3) of the Employment: Code Act (ECA| wiich
ﬁr(;.'\}ides that prior to terminating an employee’s employment By
way of redundancy, the employer should afford the employee an
opportunity to consult to minimise the adverse effect of the

redundancy measure on the employee.

After making the foregoing consideration, the Judge held that the
notice given by the respondent to the appellants revealed that
there was no consultation by the parties prior to declaring the

appellants redundant in accordance with clauses 22.8(a) and (b)
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16)

17)

of the conditions of employment and service. He further held that
the respondent breached clause 22.8(g) which required it to
engage the appellants or their representatives and agree on the
appropriate package to be paid to them. Instead, the respondent
unilaterally decided to pay the respondents two months’ pay for
each completed year of service and notified them as such by the

letter dated 8th October, 2018.

The Judge went on to hold that the payment of two months’ pay
for each year served was the barest minimum the respondent was
required to pay the appellants in accordance with section
55(3)(a) of the ECA. He took the view that the respondent was
obliged to negotiate better conditions than those prescribed under
section 55(3)(a) of the ECA. Hence, the need for prior

consultation before terminating the appellants” employment.

The Judge concluded that the respondent’s actions amount to a
breach of the conditions of employment and service. He
accordingly awarded each of the appellants twelve months’
saiaries as damages for the respondent’s failure to comply with

the agreed procedure and concluded that the termination of the
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